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GOLDEN HILLS WIND PROJECT
FINAL ORDER

l. INTRODUCTION

This Final Order addresses the Application for a Site Certificate (ASC) for the
construction and operation of a proposed wind energy facility in Sherman County, Oregon. The
applicant is Golden Hills Wind Farm LLC (“GHWF” or the “Applicant”). The Applicant has
named the proposed facility the Golden Hills Wind Project (“Golden Hills”). The Oregon Energy
Facility Siting Council (“EFSC” or the “Council”) issues this Final Order based on its review of
the application and the comments and recommendations on the application by state agencies,
local governments, tribal organizations and the public.

ORS 469.320 requires a site certificate from the Council before construction of a
“facility.” ORS 469.300 defines “facility” as “an energy facility together with any related or
supporting facilities.” Golden Hills would be an “energy facility” under the definition in ORS
469.300(11)(a). A “site certificate” is a binding agreement between the State of Oregon and the
Applicant, authorizing the Applicant to construct and operate a facility on an approved site,
incorporating all conditions imposed by the Council on the Applicant.

It is the public policy of the State of Oregon that “the siting, construction and operation
of energy facilities shall be accomplished in a manner consistent with protection of the public
health and safety and in compliance with the energy policy and air, water, solid waste, land use
and other environmental protection policies of this state.” ORS 469.310. A site certificate issued
by the Council binds the state and all counties and cities and political subdivisions of Oregon.
Once the Council issues the site certificate, the responsible state agency or local government
must issue any necessary permits that are addressed in the site certificate without further
proceedings. ORS 469.401(3).

To issue a site certificate for a proposed facility, the Council must determine that “[t]he
facility complies with the standards adopted by the council pursuant to ORS 469.501 or the
overall public benefits of the facility outweigh the damage to the resources protected by the
standards the facility does not meet.” ORS 469.503(1). The Council, further, must decide
whether the proposed facility complies with all other applicable Oregon statutes and
administrative rules identified in the project order, excluding requirements governing design or
operational issues that do not relate to siting and excluding compliance with requirements of
federally delegated programs. ORS 469.401(4), 469.503(3). In addition, the Council must
include in the site certificate “conditions for the protection of the public health and safety, for the
time for completion of construction, and to ensure compliance with the standards, statutes and
rules described in ORS 469.501 and ORS 469.503.” ORS 469.401(2).

In accordance with ORS 469.370(1), the Oregon Department of Energy (“ODOE” or the
“Department”) issues a draft proposed order on an application. Following the issuance of that
draft, the Council must conduct at least one public hearing in the affected area. At the hearing,
the Council takes public comment on the application and draft proposed order. ORS 469.370(2).
Any issues that may be the basis for a contested case hearing must be raised by the public

GOLDEN HILLS WIND PROJECT
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hearing comment deadline or they are waived and cannot be considered in a contested case. ORS
469.370(3).

After the public hearing and the Council’s review of the draft proposed order, the
Department issues the proposed order recommending approval or rejection of the application.
The Department issues a public notice of the proposed order that includes notice that the Council
will conduct a contested case hearing on the application. The notice specifies a deadline for
requests to participate as a party in the contested case and the date for the initial prehearing
conference. ORS 469.370(4). Only those who appeared in person or in writing at the public
hearing on the application (described in the preceding paragraph) may request to become parties
to the contested case, and only those issues that were raised on the record of the public hearing
with sufficient specificity can be considered in the contested case. ORS 469.370(5).

After the conclusion of the contested case proceeding, the Council decides whether to
grant a site certificate and issues a final order that either approves or rejects the application based
on the standards adopted under ORS 469.501 and any additional state statutes, rules or local
government ordinances determined to be applicable to the proposed facility by the project order.
ORS 469.370(7).

The Council’s final order is subject to judicial review by the Oregon Supreme Court.
Only a party to the contested case may request judicial review, and the only issues that may be
subject to judicial review are issues that parties to the contested case have raised. A petition for
judicial review must be filed with the Supreme Court within 60 days after the date of service of
the Council’s final order. ORS 469.403.

The definitions in ORS 469.300 and OAR 345-001-0010 apply to terms used in this Final
Order.

1. PROCEDURAL HISTORY

On April 11, 2007, GHWF submitted to the ODOE a Notice of Intent (“NOI”) to submit
an ASC. ODOE issued public notice to the Council’s general mailing list and to adjacent
property owners on April 23, 2007, and also published notice of the NOI in The Dalles
Chronicle, a newspaper of general circulation in the area.

On May 16, 2007, ODOE held a public information meeting on the Golden Hills Wind
Project at the St. Mary’s Parish in Wasco, Oregon. Some individuals raised questions about the
applicability of the Oregon Department of Environmental Quality (“DEQ”) noise standards to
the project. There were no other issues raised. In its public notifications, ODOE requested
comments on the NOI from the public by May 31, 2007.

On August 10, 2007, GHWF submitted a Preliminary Application for a Site Certificate.
On October 8, 2007, ODOE sent GHWF a letter stating that the application was incomplete, and
requesting additional information (“RAI #1”). GHWF provided partial responses at various times
throughout late 2007 and early 2008. On May 22, 2008, ODOE issued a second RAI, restating
some questions from the first RAI and adding certain emergent issues. GHWF submitted

GOLDEN HILLS WIND PROJECT
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responses in June 2008, and provided additional noise maps and certain information regarding
cultural surveys in July 2008.

On August 4, 2008, the Department determined that the application was complete based
on additional information submitted by the Applicant in the time since the application was
submitted. As required under OAR 345-021-0055, the Applicant prepared a supplement to the
application and distributed copies of the supplement to the reviewing agencies and others
identified by the Department, together with the notice described in OAR 345-015-0200.

The Department issued public notice of the filing of the application by publishing the
notice in The Dalles Chronicle, a newspaper of general circulation available in the vicinity of the
proposed facility. On August 4, 2008, the Department mailed a notice of filing to the property
owners listed in Exhibit F of the application and to persons on the Council’s general mailing list
and the special mailing list set up for the proposed facility, as described in OAR 345-015-0190.

On September 26, 2008, the Council appointed John Burgess as the hearing officer for
the public hearing and contested case proceedings for Golden Hills.

On October 6, 2008, the Department issued the Draft Proposed Order. The Department
issued notice of the Draft Proposed Order in The Dalles Chronicle and sent written notice to the
Council’s mailing list and the list of all persons who were affected property owners, as identified
in the updated Exhibit F of the completed application, and to other persons who requested
notices on Golden Hills. In the notice, the Department announced that the hearing would be held
on October 27, 2008, in Moro, Oregon, and that public comments would be accepted until close
of business on November 10, 2008.

On October 13, 2008, the Department received a telephone call from Leland Anderson,
one of the affected property owners. Mr. Anderson stated that the list of townships and ranges
provided in the notice and in the Draft Proposed Order contained errors. On October 20, 2008,
the Department issued a second letter to the Council’s mailing list and to the list of interested
persons and adjacent property owners. In the second notice, the Department provided a corrected
list of townships and ranges but did not change the date of the public hearing or the date for
public comments.

On October 27, 2008, Mr. Burgess held a public hearing on the Draft Proposed Order in
Moro, Oregon, and on October 31, 2008, Mr. Burgess continued the public hearing on the Draft
Proposed Order in The Dalles, Oregon. The comment period on the Draft Proposed Order closed
at 5:00 p.m. on November 10, 2008.

At an EFSC meeting in The Dalles, Oregon on January 23, 2009, the Department briefed
the Council on the Draft Proposed Order, on issues raised by the public comments, and the
Department’s responses and recommendations regarding the public comments. The Department
received policy direction from the Council regarding the resolution of some of those issues,
particularly regarding the noise standard.

GOLDEN HILLS WIND PROJECT
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The Department considered all of the public comments and follow-up responses in
preparing the Proposed Order. The Department also incorporated the policy directions it had
received from the Council at the January 23, 2009 meeting. On March 16, 2009, the Department
issued the Proposed Order and provided the contested case notice required under ORS
345-015-0230(3).

The contested case notice specified a deadline of April 3, 2009 for interested persons to
request party status. Two requests for party status were received before the deadline, one from
Douglas and Carolyn Rhinehart and another from Donald Hilderbrand. By email message dated
April 21, 2009, the Rhineharts withdrew their request for party status, and by written response to
a request from the Department, dated April 9, 2009, Mr. Hilderbrand withdrew his request for
party status. On April 30, 2009, Mr. Burgess issued an Order concluding the contested case
proceeding. The Council considered the Department’s Proposed Order at a public meeting in
Baker City, Oregon on May 15, 2009 and issued this Final Order.

A. COMMENTS ON APPLICATION FOR A SITE CERTIFICATE

In its notice of the ASC, ODOE requested public comments by September 8, 2008.
ODOE received four comments from the public, all from nearby property owners:

1. Don Richelderfer raised a concern about proper notification of the filed
application. ODOE contacted Mr. Richelderfer directly and learned that he had
actually received the notice as mailed by ODOE.

2. Sharon Carlson raised a concern about Golden Hills’ impact on her ability to
work with another developer to place a wind turbine on her own property in the
future and stated that a setback ordinance adopted by Sherman County should
apply to Golden Hills. The concern regarding the ability to place a turbine on a
neighboring property is outside EFSC’s siting authority. Moreover, the Sherman
County setback ordinance was adopted subsequent to August 2007, when the
application was submitted. Therefore, it is not applicable to Golden Hills.*

3. In a letter dated September 7, 2008, Gary Van Gilder of Wasco, Oregon
commented that the Applicant had not yet received necessary waivers from
property owners where the ambient noise from the facility would increase more
than 10 dBA and stated that the Applicant had improperly overlooked his property
on Van Gilder Road. Conditions proposed under the DEQ noise standards would
require that all necessary waivers be in place prior to any construction. Also,
ODOE directed GHWF to locate the VVan Gilder property and determine whether
it had been identified in the noise analysis in Exhibit X of the application. In any
case, that analysis is based on a hypothetical “worst case” configuration. The
actual as-built configuration will most likely be quite different, and proposed
conditions in the site certificate will require a complete noise analysis based on
the actual design configuration. Mr. Van Gilder also stated that an operational

! Sherman County acknowledged that the setback ordinance is not applicable to Golden Hills in a January 22, 2008
letter from Judge Gary Thompson, Sherman County Commissioner, to Adam Bless of ODOE.

GOLDEN HILLS WIND PROJECT
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phase noise-monitoring program should be required. A detailed discussion of the
noise analysis and required conditions are included in Section VI.A.1 of this Final
Order.

4. Mike McArthur spoke on the telephone and raised a concern about the noise and
about the general effect on his property. The Council’s authority regarding
general property impacts is limited to the applicable substantive criteria from the
local government’s land use plan, which is addressed in this Final Order under the
Council’s Land Use Standard. The noise from the facility is addressed in detail
under discussion of the DEQ noise standards.

In response to the public comment? received on August 7, 2008 from Mr. Richelderfer,
ODOE directed GHWF to recheck its list of adjacent property owners. Some property owners
had changed either because properties had changed hands or because of minor changes in the
corridor footprints. Therefore, ODOE issued a second public notice of filing to the property
owners on an updated Exhibit F, and to persons on the Council’s general mailing list. In the
second notice, ODOE requested comments from the public on the ASC by September 19, 2008.

B. COMMENTS ON DRAFT PROPOSED ORDER

Mr. Burgess held a public hearing on the Draft Proposed Order on October 27, 2008 in
Moro, Oregon and continued the hearing on October 31, 2008 in The Dalles, Oregon. Twenty-
five people or organizations made written or oral comments at the public hearing or provided
written comments to the Department by the deadline of 5:00 p.m. on November 10, 2008. This
section summarizes the public comments in a bullet format in alphabetical order by last name or
organization. The comments in full are in the record.

Sharon Carlson
e Concerned about location of the proposed facility as described in the public notice.

Sheila Dooley and Phil Swaim
e Concerned about noise from the proposed facility.
e Believe that allowing for noise variances is poor precedent and bad public policy.

John and Terri Folliard
e Concerned about noise from the proposed facility.
e Concerned about light from the proposed facility.

Golden Hills Wind Farm LLC

e Specific comments about draft proposed order are addressed in Section 11.C of this Final
Order..

Brett Gray

2 Email from Don Richelderfer to Adam Bless (Aug. 7, 2008).

GOLDEN HILLS WIND PROJECT
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1 e Believes shadow effect from turbine blades occurs for very short time when sun is low on
2 the horizon.
3 o Believes benefits of wind energy facilities may outweigh bad effects.
4
5 Brad and Donna Lohrey
6 e Concerned about noise from the proposed facility.
7 e Concerned about light from the proposed facility.
8 e Concerned about health effects of wind energy facilities, including sleep problems,
9 headaches, dizziness, ringing in the ears, and childhood “night terrors.”
10 e Concerned about “shadow flicker” effect from wind turbines.
11 e Concerned about “wind turbine syndrome.”
12 e Concerned about devaluation of real property as a consequence of installation of wind
13 turbines nearby.
14 e Suggest that one solution to their concerns would be to disallow placement of wind
15 turbines within two miles of existing residences in the absence of permission from the
16 landowner.
17
18  Gerald and Dawn Lohrey
19 e Concerned about devaluation of real property as a consequence of installation of wind
20 turbines nearby.
21
22 James and Dorene Macnab
23 e Concerned about lack of notice as an affected property owner.
24 e Concerned about noise from the proposed facility.
25 e Concerned about potential impact of proposed facility on development of wind energy
26 facilities on neighboring properties.
27
28  Mike and Jeanney McArthur
29 e Concerned about lack of contact by the Applicant during planning and application
30 process.
31 e Concerned about the Applicant’s failure to comply with Sherman County setback
32 requirements.
33 e Concerned about noise from the proposed facility.
34 e Concerned about potential human health risks and hazards of wind energy facilities.
35 e Concerned about visual impacts of wind energy facilities.
36 e Concerned about cumulative impacts of wind energy facilities in Sherman, Gilliam and
37 Morrow counties.
38
39  Jenine McDermid
40 e Concerned about location of the proposed facility as described in the public notice.
41
42 Ernie Moore
43 e Concerned about the Applicant’s failure to comply with Sherman County setback
44 requirements.
45 e Concerned about noise from the proposed facility

GOLDEN HILLS WIND PROJECT
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e Concerned about light from the proposed facility.

Oregon Department of Aviation (“ODA”)
e Concerned about protection of airspace adjacent to Wasco State Airport.

Oregon Historic Trails Advisory Council
e Asked that Applicant be required to place Oregon Trail interpretive signage at an
appropriate location within the facility site to promote lasting recognition of history.

Douglas and Carolyn Rhinehart

Concerned about location of the proposed facility as described in the public notice.
Concerned about lack of notice as an affected property owner.

Concerned about noise from the proposed facility.

Concerned about light from the proposed facility.

Concerned about visual impacts of wind energy facilities.

Concerned about devaluation of real property as a consequence of installation of wind
turbines nearby.

Jonathan Rolfe
e Concerned about Applicant’s failure to comply with Sherman County setback
requirements.

Sherman County Court
e Concerned about noise from the proposed facility.
e Concerned about certification of wind turbine corridors such that ambient noise levels at
noise sensitive properties could be increased beyond allowable limits.

Gary Van Gilder
e Concerned about noise from the proposed facility.

C. REsSPONSE TO PuBLIC COMMENTS ON THE DRAFT PROPOSED ORDER

This section responds to public comments that raised issues within the Council’s
jurisdiction, offered sufficient specificity to allow the Department to respond, and provided
evidence to allow further analysis.

1. Notice and Location of Proposed Facility

Several people, including Jenine McDermid, Sharon Carlson, James and Dorene Macnab,
and Douglas and Carol Rhinehart, stated that the location of the proposed facility was incorrectly
described in the Draft Proposed Order or that they were not given proper notice of the
application under consideration.

The required public notices are described at OAR 345-015-0190 and OAR 345-015-0220.
The first of these, OAR 345-015-0190, describes the notice that the Department must issue when
the application is determined by the Department to be complete. It states that the Department
shall send written notice to the list of property owners in Exhibit F of the ASC.

GOLDEN HILLS WIND PROJECT
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The Department issued this notice on August 4, 2008. On August 7, 2008, the
Department received a written comment from Don Richelderfer, stating that his property was
adjacent to the proposed facility and he had not received written notice from ODOE.

In response to this comment, ODOE directed GHWF to check its latest maps with the
County Tax Assessor’s office and determine which properties required notice. GHWF submitted
a revised Exhibit F, including some names that had not appeared in the filed Exhibit F. On
August 28, 2008, ODOE issued a revised notice to the entire list of adjacent property owners,
including the new names described above. In the revised notice, ODOE extended the date for
public comment on the ASC until September 19, 2008. The extension applied to all members of
the public.

On October 4, 2008, the Department issued the Draft Proposed Order and issued the
notice of Draft Proposed Order and Public Hearing as required by OAR 345-015-0220. In that
notice, ODOE included a description of the site, listing township and range information. On
October 21, 2008, ODOE received a comment from Jenine McDermid, an appraiser for Sherman
County, stating that the list of townships and ranges did not appear to match the maps of the
facility. At ODOE’s request, GHWF rechecked the list of townships and ranges and provided the
correct list in its comments on the Draft Proposed Order. ODOE issued a correction letter to all
persons who had been sent the October 4 notice of Public Hearing. The letter corrected the
township and range information but did not make other changes in the hearing or public
comment process.

At the October 27 hearing, Gary Van Gilder also commented that he had not received
initial notice of the complete application. However, Mr. Van Gilder confirmed at the hearing that
he had received subsequent notices,® and provided additional comments on the need for
variances from the noise standard.

Finally, at the October 27 public hearing, Douglas Rhinehart stated that his property was
within 500 feet of one of the proposed corridors and he had not received any written notice of the
complete application or Draft Proposed Order. Mr. Rhinehart also asked questions about noise
and impact on his property in his oral comments at the hearing. In the following days, GHWF
checked the maps and confirmed that Mr. Rhinehart’s property is within 500 feet of a proposed
corridor. The Department acknowledges that Mr. Rhinehart was entitled to notice under OAR
345-015-0190 and OAR 345-015-0220, and notes that Mr. Rhinehart did comment on the record
of the hearing on the Draft Proposed Order.

In summary, the original Exhibit F, as filed on August 4, 2008, did not include the most
up-to-date list of adjacent property owners. However, GHWF corrected this problem and the
Department issued a supplemental notice to those property owners it had missed in the original
August 4, 2008 notice. The Department also extended the comment period on the ASC to ensure
that all adjacent property owners had the chance to comment. The Department also corrected the
errors in the list of township and ranges, and has included the correct information in this Final
Order at Section I11.B.

® See Transcript of October 27, 2008 hearing at 37.
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Other individuals commented that even if the Council’s rules were followed regarding
notice, the 500-foot distance required by OAR 345-021-0010(1)(f) is inadequate because the
impacts are felt at a much greater distance.* OAR 345-021-0010(1)(f) implements ORS
469.370(2)(a), which in turn requires compliance with ORS 197.763(2), which sets the standard
for notice generally in the land-use context. The Department did not recommend departing from
this commonly used standard in this instance, and noted that rulemaking would be necessary to
change the requirement.

The Council therefore finds that, although proper notice was delayed in several instances,
the Department did comply with applicable law and implement appropriate remedies in the form
of supplemental notices, extended comment periods, and opportunity to comment on the record
of the hearing on the Draft Proposed Order.

2. Noise

Several people, including Sheila Dooley, Phil Swaim, John and Terri Folliard, Brad and
Donna Lohrey, James and Dorene Macnab, Mike and Jeanney McArthur, Ernie Moore, Douglas
and Carol Rhinehart, Gary Van Gilder and the Sherman County Court, stated they were
concerned about the impact of noise from the proposed facility. The complete discussion of the
noise issue is included in the Noise analysis section of this Final Order, at Section VI.A.1.

3. Sherman County Setback Ordinance
Several people, including Mike and Jeanney McArthur, Ernie Moore and Jonathan Rolfe,
stated they were concerned about GHWF’s failure to comply with Sherman County Ordinance

#39-2007 requiring that wind energy facilities be located at least one mile from incorporated
cities, i.e., the Sherman County setback ordinance. GHWF submitted its ASC for Golden Hills
on August 10, 2007, and Sherman County adopted Ordinance #39-2007 on November 21, 2007.
GHWEF elected to obtain a Council determination that the proposed facility complies with the
statewide planning goals adopted by the Land Conservation and Development Commission
(*LCDC”). To make that determination, the Council must find that the proposed facility
complies with applicable substantive criteria. OAR 345-022-0030(3) provides that applicable
substantive criteria are “criteria from the affected local government’s acknowledged
comprehensive plan and land use ordinances that are required by the statewide planning goals
and that are in effect on the date the applicant submits the application.”

In a letter dated January 22, 2008 the Sherman County Court noted that it had adopted the
new setback ordinance after the date GHWF submitted its application. The court stated that the
ordinance would not apply to Golden Hills under “goalpost law.”® The court stated that the new
ordinance would, however, apply to any future phases of Golden Hills.

Therefore, the Council finds that the Sherman County setback ordinance does not apply
to the proposed facility.

4. Lighting

* See, e.g., comments of Ernie Moore, Transcript at 63.
® Sherman County letter from Gary Thompson to Adam Bless (Jan. 22 2008).
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Several people, including John and Terri Folliard, Brad and Donna Lohrey, Ernie Moore
and Douglas and Carolyn Rhinehart, stated that they were concerned about the disturbing effects
of flashing lights on turbine towers located in close proximity to their residential property.

Ms. Folliard, for example, commented that darkness is “essential to biological welfare.”
However, such lights would be mounted on the turbine towers in accordance with applicable
Federal Aviation Administration (“FAA”) regulations for the sole purpose of making the towers
visible to approaching aircraft. The Council finds unnecessary any associated changes in the
Final Order.

5. Health Impacts

Some commenters® listed human health impacts as a concern. These included impacts to
human health due to alleged effects such as “wind turbine syndrome.” The Department is aware
of this concern, but did not recommend that the Council find that GHWF had failed to meet any
siting standard as a result of these concerns, or that the Council impose any additional health and
safety conditions solely in response to these concerns under its authority as provided by ORS
469.401(2). The Council finds that the current allegations do not warrant any Council action
based on the information available. The Council encourages GHWEF to place its turbines as far
from residentially zoned land as practical, but does not have sufficient basis for a condition
establishing an enforced setback based solely on “wind turbine syndrome.”

6. Visual Impacts

Mike and Jeanney McArthur and Douglas and Carol Rhinehart stated that they were
concerned about the visual impacts of the proposed facility. The proposed order includes
conditions designed to offset the visual impacts of the proposed facility [Condition (IV.G.1),
Condition (IV.G.2) and Condition (IV.G.3)].

Some commenters acknowledged that the Sherman County Comprehensive Plan element
regarding scenic resources specifically names John Day Canyon, Deschutes Canyon, trees and
rock outcroppings as protected resources. However, the commenters stated that the open spaces
are also an essential characteristic of the viewshed in Sherman County. The commenters urged
Sherman County to update its plan to protect the open spaces rather than limiting this protection
to the features currently listed.’

The Department acknowledged these concerns but noted they are not relevant to the
determination of whether GHWF has met the requirements of OAR 345-022-0080 (scenic
resources) or ORS 469.504 (statewide planning goals). The Department did not recommend any
additional conditions to address visual impacts based on these concerns.

7. Oregon Department of Aviation

The ODA stated that the FAA had pointed out that the Golden Hills turbines could create
a safety hazard when navigating to and from Wasco State Airport. The ODA asked that it be
given notice of GHWF’s proposed construction plans contemporaneously with the FAA, because

® E.g., testimony of Jeanney McArthur (Oct. 27, 2008).
" See, e.g., statements of Ernie Moore, Transcript at 25; see also written comments of Colin McArthur (Nov. 10,
2008).
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the ODA has implemented regulations regarding aviation safety that differ from the FAA
regulations. The Department recommended that the Council adopt Condition (1V.1.7) requiring
GHWEF to submit a Notice of Proposed Construction or Alteration to the FAA and the Oregon
Department of Aviation before beginning construction of the proposed facility. The Council
finds unnecessary any additional conditions to address air traffic safety issues.

8. Oregon Historic Trails Advisory Council

John Chess, Chair, Oregon Historic Trails Advisory Council, pointed out that the
proposed facility and other existing wind energy facilities have changed the character of the land
in the vicinity of the proposed facility. Mr. Chess stated that “the fact that the Oregon Trail was
there and that there was a massive migration that led to our statehood should not be forgotten”
and suggested that “Oregon Trail interpretive signage be placed at an appropriate location within
the project area so that there is a lasting recognition of the history that has taken place there.”
The Council adopts the following condition [Condition (V.B.10)] in recognition of this concern:

(V.B.10) Upon completion of construction, the certificate holder shall consult with
the Oregon Historic Trails Advisory Council regarding the appropriate
content of an interpretive sign. After such consultation, the certificate
holder shall place in a publicly accessible location a sign giving notice of
the historic background of the facility site and surrounding areas.

9. Golden Hills Wind Farm LLC
GHWEF requested several substantive changes to the draft proposed order as discussed
below:

a. Because turbine technology and supply is changing quickly, rather than be
restricted to the two turbine types discussed in the application GHWF requested
the ability to use any turbine with a hub height of up to 80 meters (263 feet) and a
blade-tip height of up to 128 meters (420 feet). The Department has modified its
recommended Condition (I11.A.1) and the associated text of the proposed order to
allow for the use of alternative turbines subject to specific restrictions.

b. GHWEF expects that some portion of the 34.5-kilovolt (“kV”) power collection
system may need to be installed above ground to avoid impacts or to address
unforeseen geotechnical issues. The facility retirement and site restoration
estimate has been modified to include a unit cost for aboveground installation of
the power collection system to be applied in calculating the applicable financial
assurance amount.

C. GHWEF has reached agreement with Pacific Wind Development LLC allowing for
the installation of its 230-kV transmission line on transmission towers serving the
Hay Canyon Wind Farm. Therefore, the Department recommended elimination of
conditions relating to future negotiations with Pacific Wind Development
respecting this issue.
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GHWEF requested that it be allowed to prorate the amount of the financial
assurance bond or letter of credit based on the amount of the facility that is
actually built. The applicable condition makes allowance for this approach by
providing for the application of unit costs to the final design configuration.
Therefore, the Council finds unnecessary any change in conditions to
accommodate this concern.

GHWEF requested that the condition relating to design and construction of private
access roads be modified to provide for consultation with affected landowners.
The Department agreed with this request and modified its recommended
Condition (IV.D.3) to accommodate this request.

GHWEF requested that aboveground power collection lines and junction boxes be
included among the components that may be located within 50 feet of property
lines under Sherman County Zoning Ordinance Section 3.1.4, subject to
qualification for a Goal 3 exception. The Department recommended that the
Council find the addition of these components acceptable and modified the text of
this Final Order accordingly.

GHWEF requested revision of Condition (IV.D.5) to provide that aboveground
transmission structures not be placed in areas that show gross indicators of
landslide activity or marginal stability. The Department modified its
recommended condition accordingly.

GHWEF requested revision of Condition (IV.D.6) to allow for flexibility in the
aboveground placement of power collection lines. The Department modified its
recommended condition accordingly.

GHWEF requested deletion of the statement that National Environmental Policy
Act (“NEPA”) review with respect to the facility’s interconnection to Bonneville
Power Administration’s (“BPA”) transmission system would take the form of an
Environmental Impact Statement, because, according to GHWF, BPA would
probably do some other level of NEPA review. The Department modified its
recommended condition accordingly.

GHWEF requested revision of Condition (IV.E.6) to remove limitations on the
amount of water that could be used for blade washing. The Department modified
its recommended condition accordingly.

GHWEF requested revision of Condition (IV.G.3) to allow for nighttime lighting as
required during construction of the proposed facility and as otherwise required to
comply with federal, state or local law. The Department modified its
recommended condition accordingly.
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l. GHWE also requested changes to conditions for Fish and Wildlife Habitat,
Cultural Resources, and Noise. The Council’s findings regarding those standards
are found at the sections of this Final Order covering those standards.

m. GHWEF requested deletion of Condition (IV.D.14) (as numbered in the Draft
Proposed Order) requiring the certificate holder to record a Covenant Not to Sue
in the Sherman County real property records. Condition (IV.D.13) (as numbered
in the Draft Proposed Order) already requires the certificate holder to record a
Farm Management Easement. These two tools are intended to accomplish the
same protection of existing farm operations, and thus constitute duplicative
requirements. Further, Sherman County requested that the certificate holder
record a Farm Management Easement. The Department accordingly removed the
condition pertaining to a Covenant Not to Sue.

n. GHWEF requested revision of Condition (IV.M.9) requiring the certificate holder
to avoid temporary disturbance of Category 1 and Category 2 habitat. Instead,
GHWE requests that Condition (IVV.M.9) be consistent with the impacts related to
Category 1 and Category 2 habitat as shown in Table IVV.M.1 of this Final Order.
The Department modified its recommended condition accordingly.

1. GENERAL FINDINGS
A. DESCRIPTION OF THE PROPOSED FACILITY

1. Project Overview

The Applicant provided information about the components of the proposed facility in
Exhibit B of the ASC. The proposed Golden Hills Wind Project is an electric power generating
plant that would produce power from wind energy.

The combined peak generating capacity of the Golden Hills Wind Project would be up to
400 megawatts (“MW”). The average electric generating capacity would be up to 133 MW.2 The
facility could consist of up to 267 GE sle 1.5-MW turbines or some combination of turbines
subject to specific restrictions. Turbines would be mounted on tubular steel towers. The turbine
towers would be up to 80 meters (263 feet) tall at the turbine hub and would have an overall
height of up to 128 meters (420 feet) including the radius swept by the turbine blades. The
turbines would be sited within 900-foot corridors, and their precise locations within each corridor
would be determined by GHWF based on the wind turbine model selected and various siting
criteria. The facility would be located on private land subject to long-term wind energy leases
that GHWF has negotiated with the landowners.

2. The Energy Facility

ORS 469.300(11)(a)(J) defines the “energy facility” in this case as “[a]n electric power
generating plant with an average electric generating capacity of 35 megawatts or more if the
power is produced from ... wind energy at a single energy facility.” The proposed “electric

8 ORS 469.300(4) defines the “average electric generating capacity” of a wind energy facility as the peak generating
capacity divided by 3.00.
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power generating plant” would consist of up to 267 wind turbine locations, each consisting of a
turbine tower and foundation, turbine pad area, nacelle, rotor and blade assembly, and step-up
transformer. Wind turbines would be placed in survey corridors as shown in the site certificate
application.? Golden Hills would have a peak electric generating capacity of up to 400 MW and
an average electric generating capacity of about 133 MW.

GHWEF has not yet selected the wind turbine model or models that would be installed in
the facility. GHWF is requesting a site certificate that would allow the installation of up to 267
GE sle 1.5-MW turbines or any combination of turbines subject to specific restrictions. Under
maximum conditions, turbine towers would measure up to 80 meters (263 feet) at the rotor hub,
and the diameter of the rotor-swept area would be 96 meters (315 feet).

A wind turbine features a nacelle mounted on a tubular steel tower. The nacelle houses
the generator and gearbox and supports the rotor and blades at the hub. The turbine tower
supports and provides access to the nacelle. Each turbine unit sits on a concrete pad that
accommaodates the turbine pedestal, a step-up transformer, and a turnout area for service
vehicles. The purpose of the step-up transformer is to increase the output voltage of the wind
turbine to the voltage of the power collection system. Underlying the pad would be a deep
concrete turbine foundation with a surface area dependent upon the type and size of wind turbine
selected.

3. Related or Supporting Facilities
GHWE proposes to construct the following related or supporting facilities:
e Power collection system

Substations

230-kV transmission line

500-kV transmission line

Meteorological towers

Supervisory Control and Data Acquisition (“SCADA”) System

O&M facility

e Access roads

e Temporary laydown areas

Power Collection System. About 62 miles of power collection system, operating at 34.5
kV, would transport the power from the wind turbines to the substations. Some portion of the
power collection system may be installed aboveground to avoid impacts or to accommodate
unforeseen geotechnical conditions.

Substations. The proposed facility would include two substations, one in the eastern
section of the Project site and another in the western section of the Project site. Each substation
would occupy a graveled and fenced area about 2 acres in size to facilitate a transformer,
switching equipment and a parking area.

% ASC, Ex. B, Fig. B-3, incorporated herein by this reference.
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230-kV Transmission Line. The substation in the eastern section of the Project site
would interconnect with an existing PPM Energy transmission line by means of an aboveground
0.7-mile 230-kV transmission line.

500-kV Transmission Line. The substation in the western section of the Project site
would interconnect with the existing BPA John Day Substation by means of an aboveground
500-kV transmission line about 11 miles long.

Meteorological Towers. GHWEF proposes to install up to six permanent meteorological
(“met”) towers. The met towers would be unguyed tubular structures about 85 meters (279 feet)
tall and set in concrete foundations.

SCADA System. A fiber optic communications network would link the wind turbines to
a central computer at the O&M facility. The SCADA system would collect operating and
performance data from each wind turbine and the Project as a whole and provide for remote
operation of the wind turbines.

O&M Facility. A 5,000-square-foot operations and maintenance (“O&M”) building
would be constructed at one or the other of two locations proposed by GHWF.'® The 0&M
building would house office and workshop areas, a control room for the SCADA system, and a
kitchen, bathroom and shower. The five-acre O&M facility site would include parking for
vehicles. Domestic water use would not exceed 5,000 gallons per day, and domestic water would
be obtained from an on-site well. Domestic wastewater would be drained into an on-site septic
system.

Access Roads. Approximately 50 miles of new roads would be constructed to provide
access to the turbine strings and other facility components. Access roads would connect to
graveled turbine pad areas at the base of each wind turbine. The roads would be 20 feet wide and
constructed with crushed gravel. In addition, GHWF would improve and widen some existing
county and farm roads.

Temporary Laydown Areas. Up to seven principal, temporary laydown areas would be
used to stage construction and store supplies and equipment during construction. In addition,
temporary laydown areas would be required at the base of each proposed wind turbine. The
laydown areas would be covered with gravel, and the gravel would be removed and the areas
would be restored to their pre-construction conditions following completion of construction.

The Council adopts the following condition in the site certificate:

(IMLA.L) The certificate holder shall construct a facility substantially as described in
the site certificate and may select GE sle 1.5-megawatt or some combination
of other turbines, subject to the following restrictions and compliance with
other site certificate conditions. Before beginning construction, the certificate
holder shall provide to the Department a description of the turbine types
selected for the facility demonstrating compliance with this condition.

Y ASC, Ex. C, Fig. C-2.
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(@) The total number of turbines at the facility must not exceed 267
turbines.

(b)  The combined peak generating capacity of the facility must not exceed
400 megawatts.

() The turbine hub height must not exceed 80 meters and the maximum
blade-tip height must not exceed 128 meters.

(d)  The minimum blade-tip clearance must be 32 meters above ground.

(e) The maximum combined weight of metals in the tower (including
ladders and platforms) and nacelle must not exceed 324 US tons per
turbine.

() The certificate holder shall request an amendment of the site
certificate to increase the combined peak generating capacity of the
facility beyond 400 megawatts, to increase the number of wind
turbines to more than 267 turbines, to install wind turbines with a
hub height greater than 80 meters or a blade-tip height greater than
128 meters, or to install turbines with a maximum combined weight of
metals in the tower (including ladders and platforms) and nacelle
greater than 324 U.S. tons per turbine.

B. LOCATION OF THE PROPOSED FACILITY

The Applicant provided information about the location of the proposed facility in
Exhibit C of the ASC. The proposed Golden Hills site would occupy about 30,000 acres and
would be located near Wasco in Sherman County, Oregon. More particularly, the site would
occupy portions of Sections 9, 10, 14-16, 22-26 and 34-36, Township 2 North, Range 16 East;
Sections 29-32, Township 2 North, Range 17 East; Sections 1-3, 13, 24, 25 and 36, Township 1
North, Range 16 East; Sections 5-8, 14-22, 25, and 27-36, Township 1 North, Range 17 East;
Sections 1-6, 8-14, 16 and 17, Township 1 South, Range 17 East; and Sections 6-8, Township 1
South, Range 18 East, Willamette Meridian, Sherman County, Oregon. The Applicant included
in the ASC a preliminary description of the proposed facility site by means of a map showing the
preliminary locations of turbine corridors and related or supporting facilities.™ In accordance
with Condition (111.C.1), before beginning construction the Applicant must provide to the
Department, the Oregon Department of Fish and Wildlife (“ODFW?”), and the Planning Director
of Sherman County detailed maps of the facility site showing the final locations where the
Applicant proposes to build facility components and a table showing the acres of temporary and
permanent habitat impact by habitat category and subtype.

C. THE SITE AND SITE BOUNDARY

For the purpose of analysis in the ASC, the “site boundary” is defined under OAR 345-
001-0010(53) as “the perimeter of the site of a proposed energy facility, its related or supporting
facilities, all temporary laydown and staging areas and all corridors and micrositing corridors
proposed by the applicant.” The Applicant seeks the flexibility to determine the final turbine
locations within 900-foot-wide corridors before construction, but after a site certificate has been
issued. Factors affecting final turbine placement would include geotechnical considerations

1 ASC, Ex. C, Fig. C-2.
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based on site-specific geotechnical investigation and other micrositing factors. Before beginning
construction of the facility, the certificate holder would determine the final turbine locations and
submit a legal description of the facility site to the Department. OAR 345-001-0010(52) defines
the facility “site” as “all land upon which an energy facility is located or proposed to be located.”
A “facility” includes the energy facility and its related or supporting facilities (OAR 345-001-
0010(20)). The facility would include the following components:

Turbines — The site would include the area within 150 feet in all directions from a line
interconnecting the several turbines comprising each turbine string.

Meteorological towers and underground data lines — The site would include the area
within 30 feet of the met tower locations and the centerline of underground met tower
data lines.

Collector transmission lines — The site would include the area within 30 feet of the
centerline of the underground electric collector system.

Access roads — The site would include the area within 30 feet of the centerline of all
access roads.

Substation — The site would include two two-acre substations.

O&M Facility — The site would include one five-acre O&M facility.

The Council adopts the following condition in the site certificate:

(111.C.1)

Before beginning construction and after considering all micrositing factors,
the certificate holder shall provide to the Department, the Oregon
Department of Fish and Wildlife (“ODFW?”) and the Planning Director of
Sherman County detailed maps of the facility site, showing the final locations
where the certificate holder proposes to build facility components and a table
showing the acres of temporary and permanent habitat impact by habitat
category and subtype. The maps shall include the locations of temporary
laydown areas and areas of temporary ground disturbance associated with
the construction of all transmission lines. The detailed maps of the facility
site shall indicate the habitat categories of all areas that would be affected
during construction. In classifying the affected habitat into habitat
categories, the certificate holder shall consult with ODFW. The certificate
holder shall not begin ground disturbance in an affected area until the
habitat assessment has been approved by the Department. The Department
may employ a qualified contractor to confirm the habitat assessment by on-
site inspection.

D. CONSTRUCTION DEADLINES
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OAR 345-027-0020(4) requires a certificate holder to begin and complete construction of
a facility by the dates specified in the site certificate. GHWF proposes to begin construction in
spring 2009 and complete construction by December 31, 2014. The Council adopts the following
conditions in the site certificate:

(111.D.1) The certificate holder shall begin construction of the facility within three
years after the effective date of the site certificate. Under OAR 345-015-
0085(8), a site certificate is effective upon execution by the Council Chair and
the Applicant. The Council may grant an extension of the deadline to begin
construction in accordance with OAR 345-027-0030 or any successor rule in
effect at the time the request for extension is submitted.

(111.D.2) The certificate holder shall complete construction of the facility within six
years after the effective date of the site certificate. Construction is complete
when (1) the facility is substantially complete as defined by the certificate
holder’s construction contract documents; (2) acceptance testing has been
satisfactorily completed; and (3) the energy facility is ready to begin
continuous operation consistent with the site certificate. The certificate
holder shall promptly notify the Department of the date of completion of
construction. The Council may grant an extension of the deadline for
completing construction in accordance with OAR 345-027-0030 or any
successor rule in effect at the time the request for extension is submitted.

(111.D.3) Before beginning construction, the certificate holder shall notify the
Department in advance of any work on the site that does not meet the
definition of “construction” in ORS 469.300(6), excluding surveying,
exploration or other activities to define or characterize the site, and shall
provide to the Department a description of the work and evidence that its
value is less than $250,000.

1V. COUNCIL FACILITY SITING STANDARDS: DISCUSSION AND CONCLUSIONS

The Council must decide whether Golden Hills complies with the facility siting standards
adopted by the Council. ORS 469.503. In addition, the Council must impose conditions for the
protection of the public health and safety, for the time of commencement and completion of
construction, and to ensure compliance with the standards, statutes and rules addressed in the
project order. ORS 469.401(2).

The Council is not authorized to determine compliance with regulatory programs that
have been delegated to another state agency by the federal government. ORS 469.503(3).
Nevertheless, the Council may consider these programs in the context of its own standards to
ensure public health and safety, resource efficiency and protection of the environment.

The Council has no jurisdiction over design or operational issues that do not relate to
siting, such as matters relating to employee health and safety, building code compliance, wage
and hour or other labor regulations, or local government fees and charges. ORS 469.401(4).
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A. INTRODUCTION: GENERAL STANDARD OF ReVIEW, OAR 345-022-0000

1)

To issue a site certificate for a proposed facility or to amend a site certificate, the
Council shall determine that the preponderance of evidence on the record
supports the following conclusions:

(@) The facility complies with the requirements of the Oregon Energy Facility
Siting statutes, ORS 469.300 to ORS 469.570 and 469.590 to 469.619, and
the standards adopted by the Council pursuant to ORS 469.501 or the
overall public benefits of the facility outweigh the damage to the resources
protected by the standards the facility does not meet as described in
section (2);

(b) Except as provided in OAR 345-022-0030 for land use compliance and
except for those statutes and rules for which the decision on compliance
has been delegated by the federal government to a state agency other than
the Council, the facility complies with all other Oregon statutes and
administrative rules identified in the project order, as amended, as
applicable to the issuance of a site certificate for the proposed facility. If
the Council finds that applicable Oregon statutes and rules, other than
those involving federally delegated programs, would impose conflicting
requirements, the Council shall resolve the conflict consistent with the
public interest. In resolving the conflict, the Council cannot waive any
applicable state statute.

We address the requirements of OAR 345-022-0000 in the discussion, recommended
conditions, and conclusions in the sections that follow. Upon consideration of all of the evidence
in the record, we state our recommended general conclusion regarding the ASC in Section VIII.

B. ORGANIZATIONAL EXPERTISE, OAR 345-022-0010

1)

)

To issue a site certificate, the Council must find that the applicant has the
organizational expertise to construct, operate and retire the proposed facility in
compliance with Council standards and conditions of the site certificate. To
conclude that the applicant has this expertise, the Council must find that the
applicant has demonstrated the ability to design, construct and operate the
proposed facility in compliance with site certificate conditions and in a manner
that protects public health and safety and has demonstrated the ability to restore
the site to a useful, non-hazardous condition. The Council may consider the
applicant’s experience, the applicant’s access to technical expertise and the
applicant’s past performance in constructing, operating and retiring other
facilities, including, but not limited to, the number and severity of regulatory
citations issued to the applicant.

The Council may base its findings under section (1) on a rebuttable presumption
that an applicant has organizational, managerial and technical expertise, if the
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applicant has an 1ISO 9000 or ISO 14000 certified program and proposes to
design, construct and operate the facility according to that program.

3) If the applicant does not itself obtain a state or local government permit or
approval for which the Council would ordinarily determine compliance but
instead relies on a permit or approval issued to a third party, the Council, to issue
a site certificate, must find that the third party has, or has a reasonable likelihood
of obtaining, the necessary permit or approval, and that the applicant has, or has
a reasonable likelihood of entering into, a contractual or other arrangement with
the third party for access to the resource or service secured by that permit or
approval.

4) If the applicant relies on a permit or approval issued to a third party and the third
party does not have the necessary permit or approval at the time the Council
issues the site certificate, the Council may issue the site certificate subject to the
condition that the certificate holder shall not commence construction or operation
as appropriate until the third party has obtained the necessary permit or approval
and the applicant has a contract or other arrangement for access to the resource
or service secured by that permit or approval.

Discussion

The Applicant provided evidence about its organizational expertise in Exhibit D and
about permits needed for construction and operation of the proposed facility in Exhibit E of the
ASC.

1. Applicant Qualification and Capability, OAR 345-022-0010(1)

BP Alternative Energy North America Inc. (“BPAE”), the corporate parent of GHWF, in
50-percent partnership with Babcock & Brown, is currently constructing a 300-MW wind energy
facility in northern Colorado. BPAE is also engaged in the development of three wind energy
projects totaling 250 MW. Currently, BPAE operates one 11-MW wind energy facility in
Southern California and has or will soon have operating responsibilities for 230 MW of wind
energy facilities in Texas and California.

GHWEF has not identified specific personnel for management of the design, construction
and operation of the proposed facility, but its affiliates have qualified and experienced
employees.*? BPAE has not received any regulatory citations in the course of constructing and
operating wind energy facilities. GHWF would hire qualified contractors with significant
experience in the wind industry to engineer and construct the proposed facility.

2. Applicant Qualification and Capability: 1SO Programs, OAR 345-022-0010(2)
GHWEF does not currently have an 1SO-certified program.

3. Third-Party Services and Permits, OAR 345-022-0010(3) and (4)
GHWE states it has entered into an agreement under which the proposed facility would
transmit power to the Klondike-Schoolhouse Substation by means of an existing third-party

12 ASC, Ex. D, at 1.
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transmission line serving the Hay Canyon Wind Farm and owned by Pacific Wind Development
LLC, a wholly owned subsidiary of PPM Energy, Inc. (now Iberdrola Renewables (“IBR”)).
GHWE included in its ASC Supplement a copy of the Sherman County Planning Commission
Order granting Pacific Wind Development a Conditional Use Permit authorizing construction
and operation of the Hay Canyon Wind Farm. The Department also obtained the staff report by
the Sherman County Planning Director, recommending approval of the Hay Canyon project with
the associated transmission line to Klondike Schoolhouse Substation. GHWF states that: “No
impacts to permits held by the Hay Canyon Wind Farm project are anticipated to result from this
agreement.” GHWF would therefore be placing its conductors on transmission poles already
permitted and constructed by Pacific Wind Development. The steps and impacts associated with
placing two sets of conductors on existing transmission poles rather than just one set are
essentially the same as a single set, because the major impacts of transmission construction are
those associated with the poles. Therefore, the Department recommends that the Council find
that the four-mile 230-kV transmission line running along Sandon Road and connecting Golden
Hills to the Klondike Schoolhouse Substation is a “third party permit,” subject to OAR 345-022-
0010(3). GHWEF has provided the Department with evidence of its agreement with Pacific Wind
Development, and the Golden Hills 230-kV transmission line has been mounted on the Pacific
Wind Development transmission poles.

To find that GHWF complies with OAR 345-022-0010, the Council adopts the following
conditions in the site certificate:

(1v.B.1) The certificate holder shall report promptly to the Department any change in
its corporate relationship with BP Alternative Energy North America Inc.
(“BPAE™). The certificate holder shall report promptly to the Department
any change in its access to the resources, expertise and personnel of BPAE.

(IV.B.2) Before beginning construction, the certificate holder shall notify the
Department of the identity and qualifications of the major design,
engineering and construction contractor(s) for the facility. The certificate
holder shall select contractors that have substantial experience in the design,
engineering and construction of similar facilities. The certificate holder shall
report to the Department any change of major contractors.

(1v.B.3) If the certificate holder chooses a third-party contractor to operate the
facility, the certificate holder shall submit to the Council the identity of the
contractor so the Council may review the qualifications and capability of the
contractor to meet the standards of OAR 345-0022-0010. If the Council finds
that a new contractor meets these standards, the Council shall not require an
amendment to the site certificate for the certificate holder to hire the
contractor.

(Iv.B.4) Any matter of noncompliance under the site certificate shall be the
responsibility of the certificate holder. Any notice of violation issued under
the site certificate shall be issued to the certificate holder. Any civil penalties
assessed under the site certificate shall be levied on the certificate holder.
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(IV.B.5)

(IV.B.6)

(IV.B.7)

(IV.B.8)

Conclusion

C.

The certificate holder shall contractually require the engineering and
procurement contractor and all independent contractors and subcontractors
involved in the construction and operation of the facility to comply with all
applicable laws and regulations and with the terms and conditions of the site
certificate. Such contractual provision shall not operate to relieve the
certificate holder of responsibility under the site certificate.

The certificate holder shall obtain, or shall ensure that its contractors obtain,
necessary federal, state and local permits or approvals required for the
construction, operation and retirement of the facility. The certificate holder
shall work with local and state fire officials to ensure compliance with all fire
code regulations regarding public buildings.

During construction, the certificate holder shall have an on-site assistant
construction manager who is qualified in environmental compliance to
ensure compliance with all construction-related site certificate conditions.
During operation, the certificate holder shall have a project manager who is
qualified in environmental compliance to ensure compliance with all ongoing
site certificate conditions. The certificate holder shall notify the Department
of the name, telephone number, fax number and email address of these
managers and shall keep the Department informed of any change in this
information.

Within 72 hours after discovery of conditions or circumstances that may
violate the terms or conditions of the site certificate, the certificate holder
shall report the conditions or circumstances to the Department.

The Council finds that GHWEF, subject to the conditions stated in this Final Order, has
demonstrated that it has the organizational expertise to construct and operate the proposed
facility. Based on these findings and recommended conditions, the Council concludes that the
Applicant has met the Organizational Expertise Standard.

RETIREMENT AND FINANCIAL ASSURANCE, OAR 345-022-0050

To issue a site certificate, the Council must find that:

1)

)

The site, taking into account mitigation, can be restored adequately to a useful,
non-hazardous condition following permanent cessation of construction or
operation of the facility

The applicant has a reasonable likelihood of obtaining a bond or letter of credit
in a form and amount satisfactory to the Council to restore the site to a useful,
non-hazardous condition.
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Discussion

Retirement. The wind facility is expected to have a useful life of 25 to 30 years. The
trend in the wind energy industry has been to “repower” older wind energy facilities by
upgrading or replacing existing towers and other infrastructure with more efficient turbines and
related equipment. Therefore, the proposed facility could have a useful life exceeding 30 years.

OAR 345-022-0050(1) ensures that the facility site can be restored to a useful, non-
hazardous condition at the end of the facility’s useful life. For the purpose of the standard, a
“useful, non-hazardous condition” is a condition consistent with the applicable local
comprehensive land use plan and land use regulations. The proposed Golden Hills Wind Project
is located on land zoned Exclusive Farm Use (“EFU”). To satisfy the standard, GHWF must
show that the site can be restored to a non-hazardous condition suitable for agricultural use and
forest.

The certificate holder is obligated to retire the facility upon permanent cessation of
construction or operation. Before restoring the site, the certificate holder must submit a final
retirement plan for approval by the Council. The retirement plan must describe the activities
necessary to restore the site to a useful, non-hazardous condition. After Council approval of the
plan, the certificate holder would obtain the necessary authorization from the appropriate
regulatory agencies to proceed with restoration of the site. In addition, the certificate holder is
obligated to maintain a bond or letter of credit to ensure that funds would be available to the
Council to restore the site if the certificate holder does not retire the facility as required.

Restoring the site to a useful, non-hazardous condition upon retirement would involve
dismantling all aboveground structures, including the wind turbines, met towers, transmission
lines, O&M facility and substations; removing foundations; and grading and replanting the
affected area. Nacelles and rotors would be removed, and the turbine towers would be
dismantled. Pad-mounted transformers and related aboveground equipment would be removed.
Gravel would be removed from adjacent turbine pad areas. Concrete turbine and transformer
pads and underground foundations would be removed to a minimum depth of three feet below
grade. At a depth of three feet, buried materials are not expected to interfere with farming
practices. Aboveground transmission lines and support structures would be removed.
Underground transmission lines and communication cables that are at least three feet below
grade would be left in place. All excavated areas would be filled with topsoil. The surface would
be graded as appropriate for agricultural uses. The affected areas, including areas temporarily
disturbed during site restoration activities, would be replanted with native plant seed mixes or
agricultural crops, as appropriate, based on the use of surrounding lands.

Facility access roads would be removed. Road areas would be restored with topsoil,
graded and replanted with native plant seed mixes or agricultural crops, as appropriate.
Alternatively, access roads on private property might be left in place based on landowner
preference.

Demolition waste material would be transported for disposal at authorized sites.
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The proposed facility would not have any underground storage tanks or other on-site bulk
storage of hazardous materials. Small quantities of lubricants, vehicle fuel and herbicides might
be transported over and across the site during operation, and leaks, spills and improper handling
of these materials could occur. Given the small amounts of such materials used on the site, soil
contamination is unlikely.

To find that GHWF complies with OAR 345-022-0050(1), the Council adopts the
following standard conditions in the site certificate:

(Iv.C.1) The certificate holder shall retire the facility if the certificate holder
permanently ceases construction or operation of the facility. The certificate
holder shall retire the facility according to a final retirement plan approved
by the Council, as described in OAR 345-027-0110, and prepared pursuant to
Condition (IV.C.2).

(1IvV.C.2) Two years before closure of the energy facility, the certificate holder shall
submit to the Department a proposed final retirement plan for the facility
and site, pursuant to OAR 345-027-0110, including:

(@) A plan for retirement that provides for completion of retirement
within two years after permanent cessation of operation of the energy
facility and that protects the public health and safety and the
environment;

(b) A description of actions the certificate holder proposes to take to
restore the site to a useful, non-hazardous condition suitable for
agricultural use; and

(c) A detailed cost estimate, a comparison of that estimate with the dollar
amount secured by a bond or letter of credit and any amount
contained in a retirement fund, and a plan for ensuring the
availability of adequate funds for completion of retirement.

(1IvV.C.3) The certificate holder shall prevent the development of any conditions on the
site that would preclude restoration of the site to a useful, non-hazardous
condition to the extent that prevention of such site conditions is within the
control of the certificate holder.

The Council finds that the actions necessary to restore the site are feasible and that
restoration of the site to a useful, non-hazardous condition could be achieved.

Estimated Cost of Site Restoration. OAR 345-022-0050(2) addresses the possibility
that the certificate holder is unable or unwilling at any time to restore the site upon permanent
cessation of construction or operation of the facility. A bond or letter of credit provides a site
restoration remedy to protect the State of Oregon and its citizens if the certificate holder fails to
perform its obligation to restore the site under any circumstances. To provide a fund that is
adequate for the State of Oregon to pay site restoration costs if the certificate holder fails to
perform its obligation, the Council assumes circumstances under which the restoration cost
would be greatest.
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The Applicant estimated the cost of site restoration would be $4,438,000, including an
allowance for scrap metal in the amount of $5,006,400. The Department obtained an independent
cost estimate, based on the estimating procedure outlined in the draft Facility Retirement Cost
Estimating Guide. The Council finds that the total cost of site restoration (in 2008 dollars) is
$16,491,000 as shown in Table I1V.C.1.%2

Table IV.C.1 - Cost Estimate for Site Restoration (2008 Dollars)

Cost Estimate Component Quantity Unit Cost  Extension
Disconnect electrical and ready for disassembly (per 267 $1,033 $275,811
turbine)

Remove turbine blades, hubs and nacelles (per 267 $5,491 $1,466,097
turbine)

Remove turbine towers (per net ton of steel) 86,508 $70.86 $6,129,957
Remove and load pad transformers (per turbine) 267 $2,473 $660,291
Turbine foundation removal (per cubic yard of 8,811 $33.42 $294,464
concrete)

Restore turbine pads (per turbine) 267 $1,310 $349,770
Met Towers

Dismantle and dispose of met towers (per tower) 6 $7,715 $46,290
Substations and O&M Facility

Dismantle and dispose of substations (per unit 2 $58,425 $116,850
Dismantle and dispose of O&M facility (per unit) 1 $112,492 $112,492
Transmission Line

Removal of 34.5-kV aboveground collector line (per 1 $5,924 $5,924

mile)

Removal of 230-kV transmission line wire (per mile) 5 $627 $3,135
Removal of 500-kV transmission line (per mile) 11 $13,896 $152,856
Junction boxes - remove electrical to 4' below grade 28 $1,394 $39,032
(per unit)

Access Roads

Road removal, grading and seeding (per mile) 50 $48,797 $2,439,850
Temporary Areas

Grade and seed temporarily disturbed areas (per 179 $5,837 $1,044,823
acre)

General Costs

Permits, mobilization, engineering, overhead, utility 1 $468,849 $468,849
disconnects (unit cost)

SUBTOTAL $13,606,491
Performance Bond 1% $136,065
GROSS COST $13,742,556
Administration and Project Management 10% $1,374,256
Future Developments Contingency 10% $1,374,256
TOTAL SITE RESTORATION COST $16,491,068
TOTAL SITE RESTORATION COST (ROUNDED TO NEAREST $1,000) $16,491,000

Ability of the Applicant to Obtain a Bond or Letter of Credit. The Department
recommends that the Council find that the value of the financial assurance bond or letter of credit

3 The Facility Retirement Cost Estimating Guide computes the retirement and site restoration cost in terms of mid-
2004 dollars. The computation has been adjusted to reflect preliminary 2008 dollars by application of a multiplier of
1.1183. The multiplier is generated by dividing preliminary 2008 annual Gross Domestic Product Implicit Price
Deflator (GDP) of 122.45275 by the average of the Second Quarter 2004 GDP (109.185) and Third Quarter 2004
GDP (109.807).
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for restoring the site of the proposed Golden Hills Wind Project at full build-out would be
$16,491,000 in 2008 dollars adjusted annually as described in Condition (IV.C.4). This bond or
letter of credit would remain in force until the certificate holder has fully restored the site.

OAR 345-022-0050(2) requires the Council to decide whether the Applicant has a
reasonable likelihood of obtaining a bond or letter of credit in a form and amount satisfactory to
the Council to restore the site to a useful, non-hazardous condition. GHWF provided information
about its financial capability in Exhibits D and M of the ASC. GHWF proposes to provide a
financial assurance bond or letter of credit in a form approved by the Council before beginning
construction of the energy facility and to maintain that performance bond or letter of credit in
effect until the facility is retired and the site has been restored.

GHWEF has provided a letter from JPMorgan Chase Bank, N.A., dated June 27, 2008.
JPMorgan states it would presently be willing to issue a standby letter of credit for $16,000,000
as security for performance by GHWF. The letter of credit would be for a period of up to one
year and would provide for automatic renewals for one year unless JPMorgan notifies the State
of Oregon of its election not to renew the letter of credit. Though this letter does not constitute a
firm commitment from JPMorgan to issue the bond or letter of credit, it is credible evidence that
GHWF could obtain the necessary bond or letter of credit.

It is customary for a performance bond to contain provisions allowing the surety to
complete construction of a project in order to reduce its potential liability. Oregon law and
Council rules require a site certificate to construct or operate an energy facility. ORS 469.320(1);
OAR 345-027-0100(1). Accordingly, the Council requires the certificate holder to ensure that the
surety has agreed to comply with all applicable statutes, Council rules and site certificate
conditions if the surety retains the right to complete construction, operate or retire the energy
facility. In addition, the Council requires that the surety seek Council approval before
commencing construction, operation or retirement activities. These requirements are included in
Condition (IV.C.5).

To find that GHWF complies with OAR 345-022-0050(2), the Council adopts the
following conditions in the site certificate:

(1Iv.C.4) Before beginning construction, the certificate holder shall submit to the State
of Oregon through the Council a bond or letter of credit in the amount
described herein naming the State, acting by and through the Council, as
beneficiary or payee. If the certificate holder elects to build the facility in a
single phase, the initial bond or letter of credit amount is $16,491,000 (in
2008 dollars), adjusted to the date of issuance as described in (b), or the
amount determined as described in (a). If the certificate holder elects to build
the facility in more than one phase, the amount of the initial bond or letter of
credit for each phase of construction shall be the amount determined as
described in (a). The certificate holder shall adjust the amount of each bond
or letter of credit on an annual basis thereafter as described in (b).

(@) The certificate holder may adjust the amount of each bond or letter of
credit based on the final design configuration of the facility by
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(IV.C.5)

(b)

()
(d)
(€)

(f)

applying the unit costs and general costs illustrated in Table IVV.C.1 of

the Final Order on the Application to the final design and calculating

the financial assurance amount as described in that order, adjusted to
the date of issuance as described in (b) and subject to approval by the

Department.

The certificate holder shall adjust the amount of each bond or letter of

credit, using the following calculation and subject to approval by the

Department:

Q) Adjust the subtotal component of the bond or letter of credit
amount (expressed in 2008 dollars) to present value, using the
U.S. Gross Domestic Product Implicit Price Deflator, Chain-
Weight, as published in the Oregon Department of
Administrative Services’ “Oregon Economic and Revenue
Forecast” or by any successor agency (the “Index’) and using
the annual average index value for 2008 dollars and the
quarterly index value for the date of issuance of the new bond
or letter of credit. If at any time the Index is no longer
published, the Council shall select a comparable calculation to
adjust 2008 dollars to present value.

(i) Calculate the adjusted performance bond amount as 1 percent
of the new subtotal (i).

(i) Add the subtotal (i) to the adjusted performance bond amount
(ii) for the adjusted gross cost.

(iv)  Calculate the adjusted administration and project
management costs as 10 percent of the adjusted gross cost (iii).

(V) Calculate the adjusted future developments contingency as
10 percent of the adjusted gross cost (iii).

(vi)  Add the adjusted gross cost (iii) to the sum of adjusted
administration and project management costs (iv) and the
adjusted future developments contingency (v) and round the
resulting total to the nearest $1,000 to determine the adjusted
financial assurance amount.

The certificate holder shall use a form of bond or letter of credit

approved by the Council.

The certificate holder shall use an issuer of the bond or letter of credit

approved by the Council.

The certificate holder shall describe the status of the bond or letter of

credit in the annual report submitted to the Council under Condition

(VIL.21.a.ii).

The bond or letter of credit shall not be subject to revocation or

reduction before retirement of the facility site.

If the certificate holder elects to use a bond to meet the requirements of
Condition (IV.C.4), the certificate holder shall ensure that the surety is
obligated to comply with the requirements of applicable statutes, Council
rules and this site certificate when the surety exercises any legal or
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contractual right it may have to assume construction, operation or
retirement of the energy facility. The certificate holder shall also ensure that
the surety is obligated to notify the Council that it is exercising such rights
and to obtain any Council approvals required by applicable statutes, Council
rules and this site certificate before the surety commences any activity to
complete construction, operate or retire the energy facility.

The certificate holder shall report to the Department any release of
hazardous substances, pursuant to Oregon Department of Environmental
Quality (“DEQ”) regulations, within one working day after the discovery of
such release. This obligation shall be in addition to any other reporting
requirements applicable to such a release.

If the certificate holder has not remedied a release consistent with applicable
Oregon DEQ standards within six months after the date of the release, the
certificate holder shall submit to the Council for its approval an
independently prepared estimate of the additional cost of remediation or
correction within such six-month period.

(@) Upon approval of an estimate by the Council, the certificate holder
shall increase the amount of its bond or letter of credit by the amount
of the estimate.

(b) In no event, however, shall the certificate holder be relieved of its
obligation to exercise all due diligence in remedying a release of
hazardous substances.

All funds received by the certificate holder from the salvage of equipment
and buildings shall be committed to the restoration of the energy facility site
to the extent necessary to fund the approved site restoration and
remediation.

The certificate holder shall pay the actual cost to restore the site to a useful,
non-hazardous condition at the time of retirement, notwithstanding the
Council’s approval in the site certificate of an estimated amount required to
restore the site.

If the Council finds that the certificate holder has permanently ceased
construction or operation of the facility without retiring the facility
according to a final retirement plan approved by the Council, as described in
OAR 345-027-0110 and prepared pursuant to Condition (1V.C.2), the
Council shall notify the certificate holder and request that the certificate
holder submit a proposed final retirement plan to the Department within a
reasonable time not to exceed 90 days.
(@) If the certificate holder does not submit a proposed final retirement
plan by the specified date or if the Council rejects the retirement plan
that the certificate holder submits, the Council may direct the
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(b) Upon the Council’s approval of the final retirement plan prepared
pursuant to subsection (a), the Council may draw on the bond or
letter of credit described in Condition (1V.C.4) and shall use the funds
to restore the site to a useful, non-hazardous condition according to
the final retirement plan, in addition to any penalties the Council may
impose under OAR Chapter 345, Division 29.

() If the amount of the bond or letter of credit is insufficient to pay the
actual cost of retirement, the certificate holder shall pay any
additional cost necessary to restore the site to a useful, non-hazardous
condition.

(d)  After completion of site restoration, the Council shall issue an order to
terminate the site certificate if the Council finds that the facility has
been retired according to the approved final retirement plan.

Conclusion

The Council finds that the Golden Hills site, taking into account mitigation, can be
restored adequately to a useful, non-hazardous condition following permanent cessation of
construction or operation of the facility. The Council further finds that $16,491,000 in 2008
dollars adjusted annually is a reasonable estimate of the cost to restore the site to a useful, non-
hazardous condition at full build-out. This amount will be prorated as needed to account for
phased construction or construction of something less than the total facility. The Council finds
that GHWF, subject to the conditions stated in this Final Order, has demonstrated a reasonable
likelihood of obtaining a bond or letter or credit, satisfactory to the Council, in an amount
adequate to restore the site to a useful, non-hazardous condition. Based on these findings and
conditions, the Council concludes that the Applicant has met the Retirement and Financial
Assurance Standard for the proposed Golden Hills facility.

D. LAND Usg, OAR 345-022-0030

1) To issue a site certificate, the Council must find that the proposed facility
complies with the statewide planning goals adopted by the Land Conservation
and Development Commission.

@) The Council shall find that a proposed facility complies with section (1) if:

(b) The applicant elects to obtain a Council determination under ORS

469.504(1)(b) and the Council determines that:

(A)  The proposed facility complies with applicable substantive criteria
as described in section (3) and the facility complies with any Land
Conservation and Development Commission administrative rules
and goals and any land use statutes directly applicable to the
facility under ORS 197.646(3);

(B)  For a proposed facility that does not comply with one or more of
the applicable substantive criteria as described in section (3), the
facility otherwise complies with the statewide planning goals or an
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exception to any applicable statewide planning goal is justified
under section (4); or

(C)  For a proposed facility that the Council decides, under sections (3)
or (6), to evaluate against the statewide planning goals, the
proposed facility complies with the applicable statewide planning
goals or that an exception to any applicable statewide planning
goal is justified under section (4).

3) As used in this rule, the “applicable substantive criteria” are criteria from the
affected local government’s acknowledged comprehensive plan and land use
ordinances that are required by the statewide planning goals and that are in
effect on the date the applicant submits the application. If the special advisory
group recommends applicable substantive criteria, as described under OAR 345-
021-0050, the Council shall apply them. If the special advisory group does not
recommend applicable substantive criteria, the Council shall decide either to
make its own determination of the applicable substantive criteria and apply them
or to evaluate the proposed facility against the statewide planning goals.

(4)  The Council may find goal compliance for a proposed facility that does not
otherwise comply with one or more statewide planning goals by taking an
exception to the applicable goal. Notwithstanding the requirements of ORS
197.732, the statewide planning goal pertaining to the exception process or any
rules of the Land Conservation and Development Commission pertaining to the
exception process, the Council may take an exception to a goal if the Council
finds:

(@) The land subject to the exception is physically developed to the extent that
the land is no longer available for uses allowed by the applicable goal;

(b) The land subject to the exception is irrevocably committed as described
by the rules of the Land Conservation and Development Commission to
uses not allowed by the applicable goal because existing adjacent uses
and other relevant factors make uses allowed by the applicable goal
impracticable; or

(c) The following standards are met:

(A)  Reasons justify why the state policy embodied in the applicable
goal should not apply;

(B)  The significant environmental, economic, social and energy
consequences anticipated as a result of the proposed facility have
been identified and adverse impacts will be mitigated in
accordance with rules of the Council applicable to the siting of the
proposed facility; and

(C)  The proposed facility is compatible with other adjacent uses or will
be made compatible through measures designed to reduce adverse
impacts.

Discussion
GHWEF provided information about compliance with the Council’s Land Use Standard in
Exhibit K of the ASC and elected to have the Council make the land use determination under
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OAR 345-022-0030(2)(b) (quoted above). The analysis area for the Land Use Standard is the
area within the site boundary and one-half mile from the site boundary.

The proposed facility would lie entirely on land within the land use jurisdiction of
Sherman County. The energy facility and its related or supporting facilities, as well as staging
areas needed during construction, would be on privately owned land zoned EFU (F-1).** A
detailed description of the facility components and any related or supporting facilities is provided
in Section I11.A of this Final Order.

The land use analysis begins with identification of the “applicable substantive criteria” to
be recommended by the Special Advisory Group. On August 17, 2007, the Council appointed the
Sherman County Board of Commissioners the Special Advisory Group for the ASC. The
Department requested that the Sherman County Court identify the applicable substantive criteria
in effect on the date GHWF submitted the ASC (August 10, 2007).%

The Sherman County Land Use planner commented on September 7, 2007¢ and
provided the Sherman County Comprehensive Plan (“SCCP”), as updated June 2007. The
County did not recommend specific sections of the SCCP as containing applicable substantive
criteria, but Sherman County Zoning Ordinance (“SCZ0”) 5.2.1 requires compatibility with the
SCCP. OAR 345-022-0030(3) provides that if the Special Advisory Group does not recommend
applicable substantive criteria, “the Council shall decide either to make its own determination of
the applicable substantive criteria and apply them or to evaluate the proposed facility against the
statewide planning goals.”

The Council finds that Article 5 of the SCZO contains the applicable substantive criteria
for the proposed facility. The Council has previously found that SCZO Atrticle 5 is the set of
applicable substantive criteria for the Klondike 111 and Biglow Canyon wind facilities, which are
also located in the EFU zone in Sherman County.'” Article 5 satisfies the other requirements of
“applicable substantive criteria” provided in OAR 345-022-0030(3): Article 5 provides criteria
from Sherman County’s acknowledged comprehensive plan and land use ordinances that are
required by the statewide planning goals and in effect on the date the Applicant submitted the
ASC. At the Department’s request, the Sherman County Land Use Planner confirmed that the
SCZO0 did not change after May 31, 2006, the date of the Proposed Order for Klondike 111, and
that t[\ge SCZO criteria used for Klondike 111 and Biglow Canyon are correct for Golden Hills as
well.

The Council’s Land Use Standard (OAR 345-022-0030) must be applied in conformance
with the requirements of ORS 469.504. The Oregon Supreme Court recently held that “under
ORS 469.504(1)(b) and (5), the council may choose to determine compliance with statewide
planning goals by evaluating a facility under subparagraph (A) or (B) or (C), but ... it may not

“ ASC, Ex. K, at K-5,

5 Request for Comments on Completeness of the Application (Aug. 10, 2007).

16 Georgia Macnab letter to Shelley Carlson (Sept. 7, 2007).

17 See Final Order in the Matter of the Application for a Site Certificate for the Klondike 111 Wind Project at 22 and
Final Order in the Matter of the Application for a Site Certificate for the Biglow Canyon Wind Farm at 32.

'8 Telephone communication, Adam Bless and Georgia Macnab (Oct. 1, 2007).

GOLDEN HILLS WIND PROJECT
FINAL ORDER - May 15, 2009 Page 31



O©CoOoO~NO UL WDN PP

combine elements or methods from more than one subparagraph, except to the extent that the
chosen subparagraph itself permits.” Save Our Rural Oregon v. Energy Facility Siting Council,
339 Or 353, 367, 1221 P3d 1141 (2005).

The Council may find compliance with statewide planning goals under ORS
469.504(1)(b)(A) if the Council finds that the proposed facility “complies with applicable
substantive criteria from the affected local government’s acknowledged comprehensive plan and
land use regulations that are required by the statewide planning goals and in effect on the date
the application is submitted.” For the reasons discussed below, the Council finds that the
proposed facility does not comply with all of the applicable substantive criteria.

If the proposed facility does not comply with one or more of the applicable substantive
criteria, then the Council must proceed under ORS 469.504(1)(b)(B) and must determine
whether the proposed facility “otherwise [complies] with the applicable statewide planning
goals.”™ The court held in Save Our Rural Oregon that “subparagraph (B) necessarily requires
an evaluation of the same applicable substantive criteria as subparagraph (A) and, to the extent
those criteria are not met, directs the council to consider statewide planning goals.” The Council
finds that the applicable statewide planning goal is Goal 3 and that an exception to Goal 3 is
justified, for the reasons discussed below.

The substantive criteria contained in Article 5 of the SCZO are in Sections 5.2 and 5.8 of
the ordinance. The other sections of the article are procedural. The Council makes findings
regarding these criteria as discussed below.

1. Applicable Substantive Criteria

SCZO Section 5.2: General Criteria

In determining whether or not a Conditional Use proposal shall be approved or denied, it
shall be determined that the following criteria are either met or can be met through
compliance with specific conditions of approval.

1. The proposal is compatible with the County Comprehensive Plan and applicable
Policies.
2. The proposal is in compliance with the requirements set forth by the applicable

primary Zone, by any applicable combining zone, and other provisions of this
Ordinance that are determined applicable to the subject use.

3. That, for a proposal requiring approvals or permits from other local, state and/or
federal agencies, evidence of such approval or permit compliance is established
or can be assured prior to final approval.

19 Where the special advisory group does not recommend applicable substantive criteria within the stated time, the
Council may elect, under ORS 469.504(1)(b)(C) (5), to evaluate a proposed facility solely against applicable
statewide planning goals. However, for the reasons stated above, the Department recommends that the Council find
that SCZO Avrticle 5 provides the applicable substantive criteria. Therefore, ORS 469.504(1)(b)(C) does not apply.
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4, The proposal is in compliance with specific standards, conditions and limitations
set forth for the subject use in this Article and other specific relative standards
required by this or other County Ordinance.

5. That no approval be granted for any use which is or expected to be found to
exceed resource or public facility carrying capacities, or for any use which is
found to not be in compliance with air, water, land, and solid waste or noise
pollution standards.

6. That no approval be granted for any use violation of this Ordinance.

SCZO Section 5.2.1: Compatibility with the Comprehensive Plan

SCZO Section 5.2.1 requires that the proposal (construction and operation of the facility)
be compatible with the SCCP and applicable policies. As updated in June 2007, SCCP Sections |
through X contain an introduction, definitions and procedural directives to the county
commissioners. These sections do not contain applicable substantive criteria. Sections XI
through X V1 articulate the County’s substantive land use goals. In addition, Section XVIII
provides requirements for certain land designations.

Each section contains findings and goals, and policies designed to further the goals.
Section XI contains goals and policies regarding the County’s physical characteristics. Several
goals address specific resources within the County that would not be affected in any way by the
proposed facility. Goal 111 (aggregate resources) does not apply because GHWF does not propose
to develop any aggregate resources and will purchase gravel from local operations that already
have applicable permits in accordance with Sherman County standards. Goal IV calls for an
investigation of groundwater resources. The facility will use a small amount of groundwater. The
new O&M facility will be served by a new well. No permit will be required because Oregon law
allows the facility to use up to 5,000 gallons per day from a groundwater well without a water
right or permit. Goal V (Bureau of Land Management (“BLM”) lands) does not apply because
the site does not include any BLM lands. Goal XII (use of resources within the Deschutes and
John Day Oregon State Scenic Waterways) does not apply because the facility has no effect on
these waterways. SCCP Section XIII (housing) does not apply because the facility has no effect
on housing availability.?’ The proposed facility is compatible with the remaining goals and
applicable policies for the reasons discussed in the sections that follow.

(a) Goal I: Quality of the Physical Environment

Goal I: Improve or maintain the existing quality of the physical environment within
the County. [SCCP Section Xl]

0 The project’s effect on the scenic quality of the State Scenic Waterways is addressed in relation to SCCP Goal X
(Landscape) and in the discussion of the Scenic Resources Standard in this Final Order. We discuss the project’s
effect on housing availability in the Public Services Standard section of this Final Order.
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GHWEF would maintain the existing quality of the physical environment within the
County. The single policy listed under this goal (Policy I) requires that erosion control provisions
be incorporated into the subdivision ordinance, which is not applicable to the facility.

Nonetheless, as discussed in the Soils Protection Standard section of this Final Order, the
site certificate holder would implement measures to decrease soil exposure during the
construction of the facility. Temporary impacts to land within the facility area will occur with the
creation of staging areas and excavation for underground collector lines. To minimize soil
exposure during installation of collector lines, GHWF will endeavor to open only as much trench
in a day as can be excavated and backfilled, and in no case will a trench remain open for more
than the seven days allowed under the general National Pollutant Discharge Elimination System
(“NPDES”) construction storm water permit issued by DEQ.

Establishing the proposed staging areas will involve stripping and temporarily stockpiling
topsoil before placing gravel on laydown areas. Because stockpiling will occur during the time of
year when rainfall is lowest, very little erosion will result from precipitation. Construction will
be conducted pursuant to a NPDES Storm Water Discharge General Permit (1200-C) issued by
DEQ. The NPDES permit will require the use of best management practices to minimize the
potential for erosion. The NPDES permit will require the use of best management practices to
minimize the potential for erosion.

(b) Goal Il: Natural Hazards

Goal Il: To protect life and property from natural disasters and hazards. [SCCP
Section XI]

The proposed facility would meet the requirements of Goal Il. Policy Il under Goal Il
requires the evaluation of lands designated as potential natural hazard areas before construction
of any permanent structure. The site includes certain lands within the Natural Hazards
Combining Zone. Nonetheless, as discussed in the Structural Standard section of this Final
Order, GHWF would conduct appropriate site-specific geotechnical evaluation prior to
construction to identify and avoid geological hazards. Golden Hills will comply with the
substantive requirements for the Natural Hazards Combining Zone, as discussed below.

Policy 111 under Goal Il is not applicable because it addresses construction within flood-
prone areas, and the facility site is not within a flood-prone area.

(c) Goal VI: Landscape

Goal VI: Encourage preservation of the rural nature [of] the Sherman County
landscape. [SCCP Section Xl]

The features of the Sherman County landscape are addressed in SCCP Section XI,
Finding XI, which identifies rock outcroppings, trees, the John Day River Canyon and the
Deschutes River Canyon as the “all-important features of the County’s landscape.” The finding
also notes certain segments of 1-80, US 97, OR 206 and OR 216 were designated as “scenic
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highways.” The facility would preserve the integrity of these landscape features. It would not be
located in the John Day River Canyon or the Deschutes River Canyon, and would not be located
adjacent to 1-80 or OR 216. Visual impacts from highways US 97 and OR 206 are addressed in
the Scenic Resources Standard section of this Final Order. Neither construction, nor operation,
nor retirement of the facility is anticipated to affect rock outcroppings.?* The facility would be
visible from U.S. 97 and OR 206. However, as discussed in the Scenic Resources Standard
section of this Final Order, the facility will not have any significant effect on the scenic qualities
of any of these resources. The single policy under Goal VI calls for retaining trees when
practical. The Golden Hills site is in a largely treeless landscape and is not expected to impact
any trees. Development of Golden Hills will not require removal of any trees.?

(d) Goal VII: Fish and Wildlife

Goal VII: Encourage preservation of fish and wildlife habitat in the County. [SCCP
Section XI]

Golden Hills is compatible with this goal and associated policies. Construction and
operation of the facility would comply with ODFW habitat mitigation goals and standards, and
would not cause any significant adverse impact to protected or sensitive plant or animal species,
as discussed in the Fish and Wildlife Habitat Standard and the Threatened and Endangered
Species Standard sections of this Final Order. There are approximately 2.9 acres of ODFW
Category 1 habitat in the analysis area, none of which will be affected by Golden Hills.
Approximately 92 percent of the permanent impact, and 68 percent of the temporary impact, will
be on agricultural land considered habitat category 5 or 6.

The SCCP lists four policies under this goal: Policies IX, X, XI and XII.

Policy IX does not apply to Golden Hills because it addresses range management
programs.

Policy X states: “Fencerows, ditch banks and brush patches should be considered for
retention for wildlife use.”” No fence rows, ditch banks or brush patches would be affected by
Golden Hills because the site is primarily in large-scale wheat crop production.?®

Policy XI does not apply to Golden Hills because it addresses maintenance by ODFW of
“existing habitat plantings and water developments constructed for wildlife use.”

Policy XII discusses the Rufus Bar and Maryhill Islands, which are not in the Golden
Hills site or affected by the facility.

2L ASC, Ex. R, at R-5.
22 ASC, Ex. K, at K-16.
B ASC, Ex. K, at K-17.
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(e) Goal XIlIl: Plant and Animal Diversity

Goal XI11: Encourage the diversity of plant and animal species within the County.
[SCCP Section XI]

The June 2007 SCCP lists no policies under this goal. As described in the sections of this
Final Order that address the EFSC Fish and Wildlife Habitat and Threatened and Endangered
Species standards, Golden Hills is not expected to significantly affect any listed endangered or
threatened species or adversely affect fish and wildlife species or habitat. Exhibit Q indicates that
there no direct facility-related impacts to federal- or state-listed species, and there is little or no
habitat in the analysis area to support such species. Conditions proposed under the Fish and
Wildlife Habitat Standard will impose monitoring plans developed in consultation with ODFW.

(F) SCCP Section XII, Social Characteristics

Goal I: To improve or maintain the current level of social services available with the
County and to assure the provision of public facilities consistent with the intensity of
land use. [SCCP Section XII]

There are 10 specific policies under Section XII Goal I. Policies that are applicable to the
proposed facility are discussed below. The overall concern of Goal X1V is the adequacy of
public services in Sherman County. Golden Hills is consistent with this goal because it meets the
EFSC Public Services Standard, as addressed further in this Final Order. Based on the findings in
that discussion and the discussion here, the proposed facility is compatible with Goal I.

Policy I states: “The County Court shall encourage the location of industries, businesses
and commercial services to diversify activities within the County consistent with the desired
population growth and other goals and policies.”

Policy IX under this goal states: “The continuing loss of economic opportunities for
resident of the County is of great concern to the residents. The reduction of need for agricultural
based jobs due to improved farming technology and practices, the inability to keep families
employed or offer employment opportunities to attract new citizens or the children of existing
residents results in a stagnant or declining population. It is a matter of great urgency that the
Court gives increased consideration to land use applications which will increase economic
diversity and employment opportunities. This increased consideration shall not be made to the
detriment of existing residential structures. This consideration should focus on long-term job
creation and should not be used as a means to allow residential and commercial uses to locate
outside urban growth and rural service center (communities) boundaries.”

Golden Hills is not expected to have a significant impact on local population. During its
operating life, the facility would employ 10 to 15 full-time and part-time employees. Project
construction is expected to take about nine months and employ an estimated 175 workers at peak
periods. GHWEF states that construction workers will include locally hired workers as local
expertise and availability allows. Development of the facility will increase economic diversity
within the County and offer non-agricultural employment. The facility will provide agricultural
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property owners with an additional revenue stream to supplement farm income, and insulate
agricultural owners from market and weather fluctuations.?* The facility is consistent with
Policies I and IX.

Policies 11 and 111 under this goal deal with the adequacy of school and landfill services,
respectively. As discussed in both the Public Services Standard and the Waste Minimization
Standard sections of this Final Order, the facility would not have any adverse impacts on the
availability of these services.

Policies IV and V address maintenance and improvement of the road system. GHWF
states that no new public roads or highways will be constructed as part of the facility. GHWF has
committed that the design for private access roads and for the improvements to existing public
roads will meet or exceed road standards for the road classifications in the County’s TSP and
Zoning Ordinance because roads will require a more substantial section to bear the weight of the
vehicles and turbine components than would usually be constructed by the County. The Biglow
Canyon site certificate contains an identical condition, and the Council adopts this commitment
as a condition for Golden Hills. The Council also adopts Condition (1V.D.2) below, which the
Council imposed on Biglow Canyon, as a condition for Golden Hills.

(Iv.D.1) The certificate holder shall construct the public road improvements
described in the site certificate application to meet or exceed road standards
for the road classifications in the County’s Transportation System Plan and
Zoning Ordinance because roads will require a more substantial section to
bear the weight of the vehicles and turbine components than would usually
be constructed by the County.

(1Iv.D.2) The certificate holder shall ensure that no equipment or machinery is parked
or stored on any county road except while in use.

Policy V provides that the “construction of new public roads and highways shall be
located whenever possible to avoid dividing existing farming units.” GHWF will not build any
new public roads or highways as part of the facility. However, GHWF stated in the ASC that it
would design and construct new private access roads to minimize dividing existing farm units.*®
The Council adopts the statement as the following condition in the site certificate:

(1v.D.3) The site certificate holder shall, in consultation with affected landowners,
design and construct private access roads to minimize the division of existing
farm units.

Policy VI concerns the Wasco State Airport. As discussed in the Siting Standards for
Wind Energy Facilities section of this Final Order, the certificate holder would install and
maintain aviation warning lights on the turbine strings as required by FAA safety regulations.
The proposed facility is also subject to review by the FAA for a determination of whether the

2 ASC, Ex. K, at K-19.
2 ASC, Ex. K, at K-20.
% q,
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facility would interfere with flight paths. As discussed in the Public Health and Safety Standards
section in this Final Order, the certificate holder would submit a Notice of Proposed
Construction or Alteration to the FAA identifying the proposed final locations of the turbines and
related or supporting facilities.

Finally, Golden Hills would be compatible with Policy X, which contains the County’s
transportation planning policies. Subsection A.1 does not apply because the facility is not a
public road or highway project, and subsection A.2 does not apply because no new public roads
would be built for the proposed facility. Subsection A.3 provides that “maintenance, repair and
preservation of existing transportation facilities shall be allowed without land use review, except
where specifically regulated.” As noted above, GHWF would improve segments of existing
county roads to meet or exceed County standards because certain roads will require a more
substantial section to bear the weight of the vehicles and turbine components than would usually
be constructed by the County. Subsections A.4 and A.5 do not apply to the facility, because the
improvements are not designated in the Transportation Service Plan and Golden Hills does not
require an Environmental Impact Study or Environmental Assessment.

Section B of Policy X concerns local-state coordination policies. Subsection B.1 does not
apply. Subsection B.2 requires the County to notify Oregon Department of Transportation
(*ODOT™) of land use applications and development permits for properties that have direct
frontage or access onto state highways. GHWF is coordinating with ODOT about one proposed
new and improvements to two existing access points along highway OR 206. GHWF is also
coordinating with ODOT about one new access point and improvements to one existing access
point along highway US 97.

Section C of Policy X requires the County to consider the proposal’s impact on existing
and planned transportation facilities in all land use decisions. Subsection C.3 requires the County
to protect the function of existing or planned roadways through application of appropriate land
use regulations. As noted above, GHWF is coordinating with ODOT for improvements to
existing highways, and has submitted applications to ODOT for highway improvements and
access. GHWF proposes a 6-inch gravel overlay on some local roadways prior to use by
construction vehicles, to accommodate the length and width of vehicles that will deliver turbines
and other machinery. We consider traffic impacts in detail under the Council’s Public Services
Standard, OAR 345-022-0110, and recommend a finding that the facility will not create a
significant adverse impact on traffic safety in our discussion of that standard, Section V.C of this
Final Order.

Goal II: To protect historical, cultural and archeological [sic] resources from
encroachment by incompatible land uses and vandalism. [SCCP Section XIlI]

As discussed in the Historic, Cultural and Archaeological Resources Standard section of
this Final Order, historic, cultural and archaeological resources would be protected during
construction and operation of the proposed facility. The SCCP has two policies under this goal.
Policy XI identifies specific areas and structures considered historically, archaeologically or
culturally significant, and Policy XII calls for protection of these areas. The proposed facility is
consistent with the County policies because it would not affect any of these significant areas or
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structures. GHWF submitted a detailed cultural resource survey that was reviewed by the State
Historic Preservation Officer (“SHPQO”). The SHPO determined that the cultural resource survey
was adequate, as discussed in more detail in the Historic and Cultural Resources Standard
section of this Final Order. The conditions recommended under that standard provide the
required protection for historic, cultural and archeological resources.

(g) SCCP Section X1V: Economics Base and Viability of Agriculture

This section of the SCCP contains one goal and four policies. The goal is:

Goal I: Diversify the economic base of the County and maintain the viability of the
agricultural sector. [SCCP Section X1V]

The four policies under Goal | are not directly applicable to the proposed facility. Policy |
requires the County to evaluate the feasibility of creating a countywide port district. Policy Il
calls for the adoption of zoning and other necessary ordinances “to assure conservation and
retention of agricultural lands in agricultural uses,” applies indirectly through the provisions of
the SCZO that address protection of agricultural uses (see discussion of SCZO Section 5.8.16
below). Policies 111 and IV place requirements on the County but do not apply to Golden Hills.
The facility is consistent with the language of the goal itself. It would diversify the economic
base of the County by providing non-agricultural sector jobs and investment. The facility would
also help to maintain the viability of the agricultural sector by being compatible with surrounding
farm uses and providing a stable source of revenue, through wind facility lease payments, to
farm operators. GHWF notes in the ASC that the additional revenues received by farmers from
wind projects will supplement farm income and help ensure that lessor-landowners’ farming
operations can remain viable in years with low crop yields or prices.?’

(h) SCCP Section XV: Energy Resources

This section of the SCCP has a single goal:

Goal I: Conserve energy resources. [SCCP Section XV]

The SCCP has two policies under this goal. Policy I calls for cooperation in the use and
development of renewable resources. The proposed facility is a renewable resource energy
facility. Policy 11 concerns rail, highway and barge transportation services at Biggs Junction and
Rufus and is inapplicable to the proposed facility. 2

(i) SCCP Section XVI: Land Use

Goal I: To provide an orderly and efficient use of the lands within Sherman County.
[SCCP Section XVI]

" ASC, Ex. K, at K-19.

%8 The Biglow and Klondike Final Orders addressed Policy 111, which required new transmission lines with voltage
in excess of 230 kV to be located within or adjacent to existing electrical transmission right-of-way. However, this
policy is not in the June 2007 update to the SCCP and therefore does not apply to GHWF.
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This section of the SCCP has a single goal and four policies. With the exception of
Policy IV, the policies under Goal | of Section XV1 are not applicable to the proposed facility.
Policy IV states that “commercial businesses, except those related to agricultural uses, should be
located within the incorporated cities or within areas served by the Biggs or Kent special service
districts.” The proposed facility is a “commercial utility facility,” which is a use conditionally
allowable in Sherman County’s EFU zone.

SCZO Section 5.2.2: Compliance with Zoning Requirements

“The proposal is in compliance with the requirements set forth by the applicable primary
Zone, by any applicable combining zone, and other provisions of this Ordinance that are
determined applicable to the subject use.”

(a) Applicable Primary Zone and Applicable Combining Zone

Under SCZO Section 5.2.2, the proposed facility must comply with the requirements of
the applicable primary zone and any applicable combining zone. The proposed facility would be
located entirely within the EFU zone, which is designated “F-1" under SCZO Section 3.1.
Portions of the micrositing corridors cross the Natural Hazards Combining Zone. We discuss
compliance with the Natural Hazards Combining Zone in the discussion of SCZO 3.7, below.

Section 3.1.2 lists uses permitted outright in the F-1 zone, and subsection (g) allows
“reconstruction or modification of public roads.” The proposed facility would include
improvement of certain segments of public roads to support the weight of vehicles and turbine
components.”® GHWF has submitted Applications for State Highway Approach to ODOT for
five improvements on highways U.S. 97 and OR 206.

Section 3.1.3 lists uses “and their accessory uses” conditionally permitted in the F-1 zone.
Subsection 3.1.3(e)(17) conditionally allows “operations conducted for” “commercial utility
facilities.” SCZO Section 1.4.136 defines a “utility facility” to include “any major structure
owned or operated by a...private...electric...company for the generation, transmission,
distribution or processing of its products...but excluding local...power distribution lines, and
similar minor facilities.”*® SCZO Section 1.4.6 defines “[a]ccessory use or structure” as “[a] use

% SCZ0 Section 3.1.2, which lists permitted uses in the F-1 zone, is not entirely consistent with ORS 215.283(1).
ORS 215.283(1) lists uses that are permitted under state law and includes “utility facilities necessary for public
service” (ORS 215.283(1)(d)) and “reconstruction ... of public roads, including the placement of utility facilities
overhead and in the subsurface of public roads and highways along the public right of way....” (ORS 215.283(1)(L)
(emphasis added)). While SCZO Section 3.1.2(g) contains the introductory language for 215.283(1)(L) permitting
“reconstruction or modification of public roads,” it does not contain the additional language permitting placement of
utilities “along the right-of-way.” However, the County cannot narrow the application of uses permitted under ORS
215.283(1). Brentmar v. Jackson County, 321 Or 481, 900 P.2d 1030 (1995). Furthermore, ORS 758.010 grants to
any person or corporation the right to place utility service lines along public roads. Thus, under ORS 215.283(1)(L),
utility facilities such as transmission lines and junction boxes may be placed in the public right-of-way as a matter of
right.

% 5CZ0 Section 3.1.3(e)(17) appears to be modeled on ORS 215.283(2)(g), which conditionally allows
“commercial utility facilities for the purpose of generating power for public use by sale.” However, the definition of
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or structure, or a portion of a structure, the use of which is incidental and subordinate to the main
use of the property or structure and located on the same premises as the main or primary use
and/or structure.” The proposed wind turbines and met towers, power collection system,
aboveground transmission lines, collector substations, and the O&M building are structures that
meet the definition of a “utility facility.”™

The proposed access roads are “transportation improvements” that are separately allowed
as a conditional use under SCZO Section 3.1.3(f).3 “Transportation improvements™ are subject
to four requirements (in addition to the other applicable requirements of Article 5). The proposed
access roads comply with these four requirements. Subsection (1)(A) requires that the facility be
designed to be compatible with existing land use and social patterns, including noise generation,
safety and zoning. The access roads will be compatible with existing land use patterns. As
discussed below, in reference to SCZO 5.8.16, the proposed facility, including the access roads,
will be compatible with farm uses (the primary land use in the vicinity). The private access roads
will not increase traffic in the area but will provide improved access by land managers and
farmers to their fields.

Subsection (1)(B) requires that the facility be designed to minimize unavoidable
environmental impacts to identified wetlands, wildlife habitat, air and water quality, cultural
resources, and scenic qualities. The new access roads will minimize unavoidable environmental
impacts to these resources as discussed in the Public Services; Fish and Wildlife Habitat;
Threatened and Endangered Species; Scenic Resources; Historic, Cultural and Archaeological
Resources; and Recreation sections of this Final Order. GHWF has modified the facility to bore
under wetland areas so that the facility will not require a removal-fill permit from the Oregon
Department of State Lands (“DSL”). There will be no substantial adverse impact on air quality
from the construction or operation. Construction activities for the facility will create dust.
However, GHWF will use best management practices to control dust and wind erosion, such as
spraying with water. We discuss erosion control measures further in the section of this Final
Order addressing the Council’s Soil Protection Standard, OAR 345-022-0022.

Subsection (1)(C) requires that the facility “preserves or improves the safety and function
of the facility through access management, traffic calming, or other design features.” General
usage of the public roads intersecting the proposed access roads is low, and the trips on the
access roads generated by the 10 to 15 operational staff will not have a significant impact on
traffic. Therefore, the Council finds that the access roads preserve the safety and function of

“utility facility” in SCZO Section 1.4.136 is overbroad and includes some utility facilities, such as transmission
lines, that are permitted outright under ORS 215.283(1)(d), subject to compliance with ORS 215.275. Thus, under
SCZO Section 3.1.3, some uses that are allowed outright under applicable state law are improperly subjected to
additional conditions under SCZO Section 3.1.3. Brentmar, 321 Or 481.

%! The proposed met towers and O&M building may alternatively be allowed as “accessory uses” rather than being
considered parts of the “utility facility.” The power collection system and the substations might also be considered
“accessory uses,” but we believe that these structures fit more directly within the definition of utility facility
structures for “transmission, distribution or processing” of electricity.

% GHWF treated access roads as Transportation Improvements subject to SCZO Section 3.1.3(f). ASC, Ex. K, at K-
9. This is consistent with the Klondike 111 and Biglow Canyon Final Orders, in which the Council found that access
roads for those projects complied with the requirements that are specific to “transportation improvements.”

GOLDEN HILLS WIND PROJECT
FINAL ORDER - May 15, 2009 Page 41



O©CoOoO~NO UL WDN PP

intersecting public roads without the need for access management, traffic calming, or other
design features.

Subsection (D) requires that the facility “includes provision for bicycle and pedestrian
circulation as consistent with the comprehensive plan and other requirements of this ordinance.”
As discussed below, SCZO Section 4.15, which relates to pedestrian and bicycle facilities, is not
applicable to the proposed facility. There are no other provisions of the SCCP or SCZO that
would require bicycle and pedestrian facilities for the proposed facility.

The conditional uses listed in SCZO Section 3.1.3 and their “accessory uses” are
permitted in an F-1 zone “when authorized in accordance with the requirements of Article 5 of
this Ordinance and this Section.” In context, “this Section” includes the dimensional standards of
SCZO Section 3.1.4. The wind turbines, O&M building, substations and met towers are
“buildings” under the definition in SCZO Section 1.4.20 and are therefore subject to applicable
setback requirements. In the ASC, the Applicant stated that all of the turbines and aboveground
elements of the proposed facility, with the exception of aboveground power collection and
transmission lines and poles and junction boxes, would be located at least 50 feet from any
property line.*® The Council imposes this commitment as a condition on the site certificate, as
Condition (1V.D.4) below.

The Department recommended a condition requiring a 50-foot setback for all
aboveground facility structures, based on the Applicant’s statement in the ASC. However,
exclusion of the aboveground power collection and transmission lines and poles and junction
boxes from the setback requirements, as requested by the Applicant, would conflict with SCZO
Section 3.1.4. The Council finds that the facility does not meet SCZO Section 3.1.4 if the site
certificate condition removes aboveground power collection and transmission lines and poles and
junction boxes from the setback requirements.

Under ORS 469.504(1)(b)(B), if a facility does not meet the applicable substantive
criteria recommended by the special advisory group pursuant to ORS 469.504(5), the Council
may nevertheless approve the facility if it complies with applicable statewide planning goals.
The applicable statewide planning goal is Goal 3, which is the state’s Agricultural Lands goal.

Goal 3 requires that non-farm uses within EFU zones not have significant adverse effects
on accepted farm or forest practices. The Applicant noted that the permanent occupation of
farmland by facility structures could cause some small-scale changes in agricultural practices,
including changes in harvest patterns.® To avoid these impacts as a result of placement of
aboveground power collection and transmission lines and poles and junction boxes, the
Department recommended a condition to require placement of aboveground power collection
and transmission lines and poles and junction boxes along road rights-of-way or property lines to
the extent practicable.

The Council adopts the following condition in the site certificate:

¥ ASC, Ex. K, at K-10.
3 ASC, Ex. K, at K-32.

GOLDEN HILLS WIND PROJECT
FINAL ORDER - May 15, 2009 Page 42



O©CoOoO~NOUTPEWN P

(1Iv.D.4) The certificate holder shall not locate any aboveground facility structure
(including wind turbines, O&M building, substations and met towers, but not
including aboveground power collection and transmission lines and poles and
junction boxes) within 50 feet from any property line or within 50 feet from
the right-of-way of any arterial or major collector road.

(b) Natural Hazards (“NH”) Combining Zone (SCZO 3.7)

GHWE states that no turbines will be located in the NH zone. However, collector lines
and transmission lines may be located in the NH zone and must be analyzed for compliance.
These components are not an outright permitted use because they require excavation and, in the
case of the transmission line, require transmission towers. GHWF therefore requests a finding of
compliance as a conditional use under SCZO 3.7.3:

“Conditional Uses - In any Zone with which the (NH) Zone is combined, all uses
permitted by the primary Zone, except those set forth in Subsection (2) above, shall be permitted
only as Conditional Uses and subject to the provisions of this Zone and the primary Zone. Said
permits shall be processed in accordance with the provisions set forth for a Conditional Use, or
as set for by this Ordinance.”

All facility components are a conditional use within the primary (F-1) zone, as shown
above. The facility complies with the SCZO conditional use standards and supplemental
development standards, as shown in the discussion of SCZO 5.2 and 3.1.

Section 4 of SCZO 3.7 requires a permit prior to any construction, and states that “no
permit shall be issued unless the use or development will be determined to be reasonably safe
from the applicable hazard, and otherwise in compliance with the provisions of this Section, the
Zone, this Ordinance and other applicable regulations.”

This requirement is met because GHWF cannot begin construction until the site
certificate is issued. The Department has recommended conditions under the Council’s Structural
Standard, OAR 345-022-0020. These conditions are based on geotechnical information supplied
in Exhibit H of the ASC and require a detailed final geotechnical investigation prior to
construction. All development in the NH zone will be characterized for geological hazards and
designed to protect against those hazards.

Section 5 of SCZO 3.7 lists the County’s application requirements for a use in the NH
zone. It includes the following County information requirements:

(@) Site Investigation Report: An application for a use or development in a (NH) Zone
requires a site investigation report for the subject-affected area. The site investigation
report shall provide information on the site of the proposed use or development and
surrounding and adjacent lands that are most likely to be affected thereby. Unless the
County determines that specific items are not required, the report shall include the
information described in this Subsection, together with appropriate identification of
information sources and the date of the information. The approved site investigation
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report may be required to be referenced in the deed and other documents of sale, and
may be required to be recorded with the deed of record.

The ASC evaluates all land within the facility lease area and vicinity and provides the
necessary information to comply with the standards set forth in the NH zone. The lease area is
shown in Figure K-1 of the ASC. Exhibit H of the ASC provides analysis of the geologic
conditions of the facility lease area, including the area within the NH zone. The methodology
used in investigating the site is described in greater detail in this Final Order in the analysis of
compliance with the Council’s Structural Standard.

The Applicant states that transmission lines do not cross or pass near areas that show
gross indicators of landslide (recent, historic and ancient) activity or marginal stability. The
Council finds that this statement by the Applicant shall be considered a commitment, and made a
condition under OAR 345-027-0020(11):

(1Iv.D.5) Aboveground transmission line structures shall not occupy areas that show
gross indicators of landslide activity or marginal stability.

GHWEF also states in the ASC that collector lines within the NH zone will be placed
underground, and that native soil and bedrock stability concerns at cuts, fills and culvert
crossings will be addressed during site-specific geotechnical studies. This work will include
development of design and construction recommendations that minimize the potential for
destabilizing marginally stable slopes and minimize the potential for stream erosion at stream
crossings. The Council finds that this commitment by the Applicant shall be added as a condition
to the site certificate:

(1v.D.6) Collector lines in the Natural Hazards Combining Zone (“NH zone”) shall be
placed under ground except in instances where it is more practical to install
aboveground power collection lines and provided that the aboveground
power collection lines will be designed to minimize slope stability and other
NH zone hazards. The site-specific geotechnical investigation required prior
to construction shall address native soil and bedrock stability concerns at
cuts, fills and culvert crossings, and shall include design and construction
recommendations to minimize the potential for destabilizing marginally
stable slopes and the potential for stream erosion.

(b) Background Data in Report. At a minimum, the Site Investigation Report shall contain
the following background information:

1) A general analysis of the affected site and general area’s topography and
geology, including faults, folds, geologic and engineering geologic units, and any
soils, rock and structural details important to the engineering or geological
interpretations and the their [sic] relative activity.
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The analysis described in this ordinance is described in the section of this Final Order
analyzing the facility for compliance with the Structural Section, and greater detail is provided in
Exhibit H of the ASC. The material includes all of the information required by this ordinance.

2) Location and approximate depths of seasonal surface water accumulations and
groundwater tables, and location and direction of all watercourses, including
intermittent flows.

The site topography generally consists of rolling hills, with shallow bedrock depths and a
deep groundwater table. Exhibit J (Wetlands) identifies all wetlands, streams and riparian areas
in the vicinity of the facility. These include Locust Grove Canyon, China Hollow, Mud Hollow,
Spanish Hollow and Grass Valley Canyon. These major drainage features are all tributaries of
the Columbia River and considered jurisdictional waters. Of these, only Grass Valley Canyon is
within the NH zone. The Grass Valley Canyon heads eastward and continues out of the wetland
analysis area to join the John Day River north to the Columbia River. During June site visits,
water was observed in and Grass Valley Canyon. Depth of water in the Grass Valley drainage
during the site visit was approximately 12 inches. Groundwater in this arid area is deep, in some
areas tens to hundreds of feet deep.

3) A history of soil and water related problems on the site and adjacent lands, which
may be derived from discussions with local residents and officials and the study of
old photographs, reports and newspaper files.

An analysis of the entire facility site, including areas outside of the NH zone, was
completed as part of the Golden Hills ASC. As discussed in greater detail in the discussion of the
Council’s Structural Standard, the preliminary geotechnical analysis provided in the ASC does
not indicate soil- or water-related problems on land that is proposed as turbine sites. The final
site-specific geotechnical analysis required prior to construction will provide more detailed
information on any potential soil or water problems.

4) The extent of the surface soil formation and its relationship to the vegetation of
the site, the activity of the landform, and the locations on the site and surrounding
areas.

The information required here is provided in Exhibits I and J of the ASC.
5) The following ground photographs of the site and surrounding areas with

information showing the scale and date of photographs and their relationship to
the topographic map and profiles:

A A view of the general area.
B. The site of the proposed development.
C. Any features which are important to the interpretation of the hazard

potential of the site, including all sites of erosion, surface or groundwater
accumulations, or accretion.
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Per SCZO 3.7.5(a), the Department recommended that site-specific photographs are not
required. Ground photographs are not currently available for the facility, but the Golden Hills
ASC and supporting documentation provides extensive information for the entire facility site,
including areas within the NH zone. Project area maps using U.S. Geological Survey (“USGS”)
information are included in Exhibit H of the ASC. Furthermore, a detailed design geotechnical
investigation will be conducted prior to the start of construction for the entire facility, including
those components within the NH zone. This study will include a detailed study of all facility
components, including those within the NH zone.

(©) Topography Map. A topography base map at a scale of not more than 1:100 with a
contour interval of 2 feet shall be prepared identifying the following features and
accompanied by references to the source(s) and date(s) of information used.

1) Position of lot lines.

2) Boundaries of the property.

3) Each geological feature classification type.

4) Areas of open ground and the boundaries and species identification of major
plant communities.

5) Any springs, streams, marshy areas, standing bodies of water, intermittent
waterways, drainage ways, and high groundwater areas with highest annual
levels.

6) Cut terraces, erosion scarps, and areas exhibiting significant surface erosion due
to improper drainage and runoff concentration.

7) Geological information, including lithologic and structural details important to
engineering and geologic interpretations.

Per SCZO0 3.7.5(a), the Department recommended that, due to the large size of the facility
area, a topography map at 1:100 with a contour interval of two feet is not required. The ASC
provides the features required by (c) at a feasible scale. Exhibit C (Figure C-2) identifies lot lines
and the facility’s lease area, Exhibit H provides detailed site and geology maps, and Exhibit J
identifies water bodies.

(d)  Subsurface Analysis. If upon initial investigation if [sic] it appears there are critical
areas where the establishment of geologic conditions at specific depths is required, a
subsurface analysis obtained by drilling holes, well logs, and other geophysical
techniques shall be conducted, or caused to be conducted by a qualified expert, by the
person responsible for the site, and investigation report to include the following data as
appropriate:

1) The lithology and compaction of all subsurface horizons to bedrock.

2) The depth, width, slope and bearing of all horizons containing significant
amounts of silt and clay and any other subsurface layers which could reduce the
infiltration of surface waters.

A detailed design geotechnical investigation will be conducted prior to the start of
construction for the entire facility, including those components within the NH Zone. This design
study will include exploratory test drilling at key locations where site improvements are
proposed. Where needed to enhance understanding of subsurface soil/rock conditions in some
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areas and provide details on bulk shear wave velocity and other properties, down-hole and
surface geophysical studies will be conducted. As needed, field resistivity and other non-
destructive geophysical testing will be conducted to evaluate bulk properties.

Soil and rock samples obtained during explorations will be utilized to evaluate soil and
rock characteristics in a laboratory. Such testing will include an array of tests including some or
all of the following: index tests to identify general characteristics, shear and compressive tests,
soil modulus tests for pavement design, thermal conductivity tests, and a series of tests to
evaluate corrosion potential.

Geotechnical engineering analysis of the field and laboratory data will be conducted.
Design recommendations will be prepared to address a myriad of design and construction
considerations including geotechnical aspects related to foundations, site grading, utilities,
roadways and improvements to existing infrastructure (e.g., roads, culverts and bridges).

(e) Development Proposal. The site investigation report shall include the following
information on the proposed development as applicable:
1) Plans and profiles showing the position and height of each structure, paved areas,
and areas where cut and fill is required for construction.
2) The percent and location of the surface of the site, which will be covered by
impermeable surfaces.
3) A stabilization program for the development describing:

A How much of the site will be exposed during construction and what
measures will be taken to reduce erosion and soil movement during
construction.

B. A revegetation plan designed to return open soil areas, both preexisting
and newly created, to a stable condition as soon as possible following
construction and the period of time during which revegetated areas will
receive revegetation maintenance.

C. Areas to be protected from vegetation loss or ground water pollution shall
be identified and means for protection described.

Exact locations for the transmission lines and underground collector facilities have not
been determined; therefore, plan and profile drawings have not yet been completed.
Transmission towers will likely be single pole towers approximately 100 to 110 feet tall.
Transmission tower bases will be direct embedded into the ground, using no concrete. Assuming
seven to eight transmission towers will be located within the NH zone, less than two square feet
of new impervious surface would be created, affecting a very small percentage of land within the
NH zone. Underground collector lines will not add any additional impervious surface. No other
impervious surface will be created within the NH zone. Because the plan and profile drawings
will not be available until prior to construction, the Council finds that provision of these
drawings to the Sherman County Planning Department be made a condition in the site certificate:

(1v.D.7) Prior to start of construction, the certificate shall submit for Sherman
County Planning Department concurrence the plans and profiles described
at SCZO0 3.7.5(e).
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Construction of the transmission towers will require approximately 1,000 square feet per
tower. GHWF states that construction areas will be minimized to the greatest extent practicable
by limiting staging areas to areas outside of the NH zone. The Council finds that this
commitment shall be made a condition in the site certificate:

(1v.D.8) Construction staging areas shall be limited to areas outside the NH zone.

Areas affected during construction will be revegetated after construction is completed. As
described in Exhibit I of the ASC, the facility will also comply with the NPDES 1200-C permit
requirements by implementing the erosion control plan submitted with the ASC.

() Conclusions in the Site Investigation:
1) The site investigation report shall contain conclusions stating the following:

A How the intended use of the land is compatible with the natural
conditions; and
B. Any existing or potential hazards noted during the investigation.
2) Mitigating recommendations for specific areas of concern shall be included.

3) Conclusions shall be based on data included in the report, and the sources of
information and facts relied upon shall be specifically referenced.

These conclusions appear in detail in the section of this Final Order addressing the
Council’s Structural Standard.

Section 6 of SCZO 3.7 includes standards for building construction in the NH zone, as
follows:

(@) Building construction shall only be approved under conditions that do not adversely
affect geological stability, surface or ground waters, or vegetation.

(b) The grading of land and the orientation and design of buildings shall avoid creating
conditions that will cause erosion or accretion of soil, or surface and ground water
contamination. Where there is some risk of these conditions occurring, a Qualified
Geological or Hydrological Expert, whichever is applicable, shall certify that the design
and control measures will comply with this standard.

(©) Construction work shall be scheduled and conducted to avoid erosion, and temporary
stabilization measures may be needed until permanent installations are accomplished.

Under SCZO Section 1.4.20, a transmission tower may be considered a building.
However, GHWF has committed that no buildings will be placed in the NH zone, other than the
placement of up to eight transmission towers. The facility components in that zone would be
underground collector lines and possibly a short section of the 230-kV transmission line. The
exact location and layout of these components is not known yet. However, to the extent that
these criteria apply, the site-specific geotechnical investigation required prior to construction will
be signed by a geologist or hydrogeologist licensed in the State of Oregon. Moreover, the
federally required 1200-C permit will include an Erosion and Sediment Control Plan (“ESCP”).
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Section 7 of SCZO 3.7 includes standards for building an access route in the NH zone, as
follows:

Standards for an Access Route in a NH Zone - An access route within a (NH) Zone shall comply
with the following provisions:
(@) A road or street shall be stabilized by planking, gravel or pavement as deemed
necessary; and
(b) Roadways shall be built without installation of excessive fill, diversion of water,
or excessive cuts unless the site investigation determines that such conditions will
not be detrimental to the area or create unwarranted maintenance problems or
additional hazards.

The requirements above are construction requirements that the Council finds shall be
made conditions under the Council’s Land Use Standard.

(1v.D.9) Roads or streets in the NH zone shall be stabilized by planking, gravel or
pavement as deemed necessary; and roadways shall be built without
installation of excessive fill, diversion of water, or excessive cuts unless the
site investigation determines that such conditions will not be detrimental to
the area or create unwarranted maintenance problems or additional hazards.

(c) Other Applicable Provisions

In addition to consideration of the requirements of the primary zone and any combining
zone, Section 5.2.2 requires consideration of other provisions of the SCZO that are determined
“applicable to the subject use.” Many provisions of the SCZO are clearly not applicable to the
proposed facility, and are not discussed here. In the Klondike I11 and Biglow Canyon Final
Orders, the Council found that SCZO 4.9, 4.13, 4.14, 11.1, 11.2 and 11.8 were applicable to
those facilities. GHWF has analyzed its proposed facility for compliance with those ordinances
as well.

Sections 4.9 and 4.13 are applicable to the proposed facility. Section 4.9 provides:
“Approval of any use or development proposal pursuant to the provisions of this Ordinance shall
require compliance with and consideration of all applicable State and Federal agency rules and
regulations.” This provision is similar to language in the Council’s General Standard of Review,
which requires a finding that “except for those statutes and rules for which the decision on
compliance has been delegated by the federal government to a state agency other than the
Council, the facility complies with all other Oregon statutes and administrative rules identified in
the project order.” ORS 469.503(3). The project order for the proposed facility identifies all
applicable state agency permits, rules and regulations. The Department’s recommendations
regarding the General Standard of Review are discussed above.

Exhibit E of the ASC identifies the applicable federal agency rules and regulations.
Federal agencies having regulations that are potentially applicable are the FAA, the U.S. Army
Corps of Engineers (“USACOE”), the BPA and the U.S. Fish and Wildlife Service (“USFWS”).
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With respect to applicable federal regulations, the FAA requires the applicant to provide
the FAA with a Notice of Proposed Construction or Alteration. GHWF will file the required
notice with the FAA and will notify the Department as soon as it has received the FAA’s
response.*® The USACOE administers the Section 404 permit program under the Clean Water
Act, which addresses fill activities in of waters of the United States including wetlands. The
facility does not require a removal fill permit from DSL, or a Section 404 permit from the
USACOE because GHWF will avoid delineated wetlands or bore under them. The BPA will
review the facility’s interconnection to BPA’s transmission system under NEPA. The NEPA
review will include review under the Endangered Species Act, the National Historical
Preservation Act and related cultural resources protection statutes. No formal consultation with
the USFWS is needed, because no federal license, permit or authorization is required for the
facility under the Endangered Species Act. The Council finds that the proposed facility complies
with SCZO Section 4.9.

With respect to state agency regulations, GHWF must meet all state permitting
requirements identified in the project order. GHWF will apply for an NPDES Storm Water
Discharge General Permit (1200-C) from DEQ before constructing the facility. The O&M
facility will require an onsite sewage permit from Wasco-Sherman Public Health Department.
GHWEF will not require a permit to appropriate groundwater because the groundwater well will
supply less than 5,000 gallons per day. Finally, DEQ noise standards are addressed at
Section VI.A.1 of this Final Order. GHWF must meet these standards in order to obtain a site
certificate.

Section 4.13 contains conditions that the County “may require...for development
proposals.” The section is a list of discretionary conditions rather than substantive standards. In
issuing a Conditional Use Permit for the proposed facility, the County would be bound by the
conditions listed in the site certificate.*® The Department has proposed conditions that are
consistent with two other EFSC-approved wind energy facilities in Sherman County—Klondike
111 and Biglow Canyon—and consulted with the Sherman County Planning Department
regarding proposed site certificate conditions.

The other sections in Article 4 are not applicable. Sections 4.1 and 4.3 do not apply in an
F-1 zone. Section 4.2, governing projections from buildings, applies in an F-1 zone; however,
each of the structures proposed for the facility will meet setback requirements even when any
“projections” from the structures are taken into account. None of the structures need rely upon
the two-foot allowance for “projection” into the setback zone. Sections 4.4, 4.5, 4.6, 4.7, 4.8,
4.11 and 4.12 apply to residential uses, and therefore these sections do not apply to Golden Hills.
Section 4.10 applies to “divisions of land within the F-1 zone.” The proposed use does not
require a division of land, and therefore Section 4.10 is not applicable.

Section 4.14 contains the County’s access management policies. Section 1.4.5 defines
*access management” as “the process of providing and managing access to land development
while preserving the flow of traffic in terms of safety, capacity and speed.” Section 1.4.62
defines “land development” as “any subdivision or partition of land, or other division of land

% ASC, Ex. K, at K-30.
% ORS 469.401(3).
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provided for in this Document.” Because the proposed facility does not involve a division of
land, Section 4.14 is not applicable. In any case, GHWF has submitted applications to ODOT for
State Highway approaches at five locations along highways 97 and 206 and will comply with
conditions imposed by ODOT.

Section 4.15 is intended to provide for “safe and convenient pedestrian, bicycle and
vehicular circulation consistent with access management standards and the function of affected
streets.” As noted, the access management standards do not apply to the proposed facility. In
addition, the specific standards under Section 4.15 are directed at “developments,” and the
proposed facility does not involve a division of land. Section 4.15 is not applicable.®’

According to Section 11.1, the requirements of SCZO Article 11 apply to “any land
division or development and the improvements required, whether by subdivision, partitioning,
creation of a street or other right-of-way, zoning approval, or other land development requiring
approval pursuant to the provisions of this Ordinance.” SCZO Section 1.4.62 defines “land
development” as “any subdivision or partition of land, or other division of land provided for in
this Document.” The proposed facility would not require any land division or land
development.® For that reason, the Council finds that Article 11 of the SCZO does not apply to
the proposed facility.*

SCZO Section 5.2.3: Other Local, State and Federal Permits

Section 5.2.3 addresses any required approvals or permits from “other local, state and/or
federal agencies” and requires evidence of approval or permit compliance. In context, “other
local agencies” means local agencies other than the Sherman County Planning Commission.
GHWEF will obtain a building permit and a local on-site sewage permit from the Sherman County
Sanitarian prior to construction. These are construction-related permits that are not subject to
Council approval.*® GHWF will apply to DEQ for an NPDES Storm Water Discharge General
Permit (1200-C). The project order for Golden Hills identifies all applicable state agency permits
and approvals. The Council’s findings regarding applicable state agency permits, rules and
regulations are summarized below. Compliance with federal permitting requirements is
discussed in reference to SCZO 5.2.2 above.

SCZO Section 5.2.4: Compliance with Specific Standards, Conditions and Limitations

Section 5.2.4 requires compliance with “specific standards, conditions and limitations set
forth for the subject use” in Article 5 and “other specific relative standards required by this or
other County Ordinance.” Applicable substantive criteria contained in other Articles of the
SCZO are discussed in Section 5.2.2. The substantive criteria contained in Article 5 of the SCZO
are in Sections 5.2 and 5.8 of the ordinance. We discuss Sections 5.2.1, 5.2.2 and 5.2.3 above,

¥ This analysis is consistent with the Final Orders for Klondike 111 and Biglow Canyon.

% ASC, Ex. K, at K-29.

* The Department confirmed this interpretation with the Sherman County Planning Director for Klondike 111, who
has advised that the applicable criteria for GHWF are the same as for Klondike Il and Biglow Canyon.

0 ORS 469.401(4). The Facility does not require a Water Pollution Control Facility for the on-site septic system
because it would have a design capacity of less than 2,500 gallons per day and not produce effluent greater than
residential strength wastewater. OAR 340-071-0130; see also Draft Proposed Order, In the Matter of the Application
for a Site Certificate for the Klondike 111 Wind Project, at 29 n.39.
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and we discuss Sections 5.2.5 and 5.2.6 below. Section 5.8 provides standards specific to various
conditionally permitted uses, including the uses at issue here, and we discuss these standards
below.

SCZO Section 5.2.5: Resource Carrying Capacity and Pollution Standards

Section 5.2.5 prohibits land use approval if the use exceeds “resource or public facility
carrying capacities” or does not comply with “air, water, land, and solid waste or noise pollution
standards.”

As discussed in the Public Services Standard and the Waste Minimization Standard
sections of this Final Order, the facility would not have any adverse impact or otherwise exceed
the “carrying capacity” of public facilities. Neither would the facility exceed resource carrying
capacities. The construction and operation of the facility would not injure existing water rights or
exceed the amount of water available for beneficial use within the watershed. As discussed
below, the facility would occupy a minimal percentage of the both the County’s and the
surrounding area’s farmland.

The proposed facility would comply with all air, water, land and solid waste or noise
pollution standards. It would have no emissions that would result in an adverse impact to air
quality. GHWF would use best management practices to control dust during construction. During
construction, water will be purchased from a local municipal supplier and trucked in. Water used
for construction-related purposes would evaporate or infiltrate into the ground on-site.** A
licensed contractor would dispose contained in portable toilets during construction. Water would
not be discharged to wetlands, lakes, rivers or streams, and there would be no adverse impact on
water quality.*? Water used during operation at the O&M building would be disposed of in an
approved on-site septic system and would not result in an adverse impact on water quality or
affect any public sewer facilities. As discussed in the Public Services Standard section of this
Final Order, the facility would obtain water for use during operation from an on-site well, and
thus there would be no demand on public facilities to supply water during operation. The well
will provide less than 5,000 gallons per day. As discussed in the Soil Protection Standard section
of this Final Order, to avoid or reduce soil erosion, the certificate holder would comply with the
requirements of the NPDES 1200-C storm water permit and an ESCP and would implement
erosion control measures during construction and operation

Measures to reduce and properly dispose of solid waste are discussed in the Waste
Minimization Standard section of this Final Order. The facility must comply with DEQ noise
regulations, which we discuss in the Noise Control Regulations section of this Final Order.

SCZO Section 5.2.6: Use Violation

Section 5.2.6 prohibits land use approval for “any use violation of this Ordinance.” The
proposed facility would not involve any use violations. The proposed principal use is a
commercial utility facility, which is a conditional use allowed in an EFU zone under SCZO
Section 3.1.3(e)(17). The access roads are transportation improvements, which is a conditional

* ASC, Ex. O, at O-1.
2 ASC, Ex. U, at U-20.
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use allowed in an EFU zone under SCZO Section 3.1.3(f). The proposed improvements of public
roads are allowed outright in an EFU zone under Section 3.1.2(g).

SCZO0 Section 5.8: Standards Governing Specific Conditional Uses

Three subsections of SCZO Section 5.8 are applicable to the proposed facility.
Section 5.8.10 contains standards for “Radio or Television Transmission Tower, Utility Station
or Substation.” Section 5.8.14 contains standards for “Public Facilities and Services.”
Section 5.8.16 contains standards for “Non-farm Uses in an F-1 Zone.” The other subsections of
SCZ0 5.8 are not applicable to the proposed facility.

SCZO Section 5.8.10: Radio or Television Transmission Tower, Utility Station or
Substation

When authorized as a Conditional Use, the following standards and limitations
apply:

(a) In a residential zone or area, all equipment storage on the site shall be enclosed
within a building.

(b) The use may be required to be fenced and provided with landscaping

(c) Coloring of structures, buildings and other permanent installations shall be of
neutral colors or as otherwise required by the Commission or reviewing authority.

The proposed facility would include two new substations. “Substation” is not specifically
listed as a conditional use in an F-1 zone, but SCZO Section 3.1.3 authorizes the listed
conditional uses “and their accessory uses.” As noted in the discussion of SCZO Section 5.2.2,
above, the Council finds that the proposed substations are authorized as conditional uses in the
F-1 zone43t3ecause they are “accessory uses” related to a “utility facility” (the wind energy
facility).

Subsection (a) of SCZO 5.8.10 does not apply because the substations would not be
located in a “residential zone or area.” Subsection (b) provides that fencing and landscaping of
the proposed use “may be required.” GHWF commits in response to OAR 345-024-0010 that the
substations will be fenced and locked.** The Council finds that this commitment shall be made a
site certificate condition. The Council promotes compliance with subsection (c) by creating a
condition stating that the substation be painted a neutral color, incorporating a low-reflectivity
finish to minimize visual impact.

SCZO Section 5.8.14: Public Facilities and Services

** GHWF at K-8 of the ASC proposed to treat substations as “utility facilities necessary for public service,” which
are evaluated separately under ORS 215.283(1)(d). However, Sherman County has treated substations as conditional
uses. Letter from Georgia MacNab to Shelley Carlson, ODOE (Sept. 7, 2007). The Department recommends
evaluation as a conditional use under SCZO Section 5.8.10 to be consistent with the Klondike and Biglow Canyon
Final Orders.

“ ASC, Ex. DD, at DD-1.
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(a) Public facilities including, but not limited to, utility substations, sewage treatment
plants, storm water and water lines, water storage tanks, radio and television
transmitters, electrical generation and transmission devices, fire stations and other
public facilities shall be located so as to best serve the County or area with a
minimum impact on neighborhoods, and with consideration for natural or aesthetic
values.

(b) Structures shall be designed to be as unobtrusive as possible. Wherever feasible,
all utility components shall be placed underground.

(c) Public facilities and services proposed within a wetland or riparian area shall
provide findings that: Such a location is required and a public need exists; and
Dredge, fill and adverse impacts are avoided or minimized.

Section 5.8.14 applies to “public facilities,” including utility substations and electrical
generation and transmission devices. The applicability of Section 5.8.14 is “not limited to” the
facilities listed in subsection (a). The Council finds that Section 5.8.14 applies to the proposed
facility substations, wind turbines (as “electrical generation devices”) and transmission lines (as
“electrical transmission devices”).

Subsection (a) requires the location of public facilities to “best serve” the County or area,
to have “minimum impact” on neighborhoods and to consider “natural or aesthetic values.” The
wind turbines and associated power collection lines (“electrical generation and transmission
devices”) would be located to take optimal advantage of the wind resource for power generation.
To best serve their intended purpose, the substations and transmission lines that would be part of
the proposed facility must be located within the general area of the wind turbines and close to the
point of interconnection with the BPA system. The location of these facilities would “best serve”
the County or the area because they would use a small fraction of agricultural land (about 0.3
percent of the farmed acres within the leased area)*® to generate significant new tax revenues for
the County and income for the landowners of the property leased to the facility. The facilities
would have a “minimum impact on neighborhoods” because they would be located on rural land
and not within neighborhoods. The location of the facilities would not have a significant adverse
impact on, and would comply with the Council’s standards concerning, “natural and aesthetic
values,” as is discussed in the Threatened and Endangered Species Standard; Fish and Wildlife
Habitat Standard; Scenic Resources Standard; Historic, Cultural and Archeological Resources
Standard; Recreation Standard; and Protected Areas Standard sections of this Final Order.

Subsection (b) requires that public facilities be designed to be as “unobtrusive as
possible” and requires utility components to be placed underground wherever feasible. However,
wind turbines must be mounted on tall tower structures. Likewise, met towers associated with
operation of the facility must be aboveground. As discussed in the Siting Standards for Wind
Energy Facilities section of this Final Order, the certificate holder would make these facilities as
unobtrusive as possible by the use of uniform design and neutral colors. Collector lines will be

% ASC, Ex. K, at K-33
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placed underground. The 230-kV and 500-kV transmission lines are aboveground, but are
located along existing transmission right of way or public road right of way whenever practical.

Subsection (c) applies to public facilities proposed “within a wetland or riparian area.”
GHWEF has modified the facility and will use underground boring for installation of collector
lines under delineated wetlands.*

SCZO Section 5.8.16: Non-Farm Uses in an F-1 Zone

Non-farm uses, excluding farm related, farm accessory uses or uses conducted in
conjunction with a farm as a secondary use thereof, may be approved upon a findings
[sic] that each such use:

(@) Is compatible with farm uses described in ORS 215.203(2);

(b) Does not interfere seriously with accepted farming practices on adjacent lands
devoted to farm use;

(c) Does not materially alter the overall land use pattern of the area;

(d) Is situated upon generally unsuitable land for the production of farm crops and
livestock, considering the terrain, adverse soil or land conditions, drainage and
flooding, vegetation, location and size of the tract, and the availability of necessary
support resources for agriculture;

(e) Complies with other applicable significant resource provisions; and
(f) Complies with such other conditions as deemed necessary.

Although the SCZO allows commercial utility facilities to be located in an F-1 zone,
“non-farm uses” must meet the standards contained in SCZO Section 5.8.16. Subsection (a)
requires a finding that the proposed use is compatible with farm uses.

The placement of the proposed facility would take very little area out of farm use.*’ The
area occupied by the facility is a small fraction of the adjacent farmed area. The facility would
permanently remove about 96 acres of agricultural land within the 25,000 acres of adjacent land
under wind energy easement. Construction would have a temporary impact on about 709 acres of
agricultural land. Countywide, in 1997 approximately 80 percent of the land was in farmland.
Assuming that about 50 percent of the 30,310 acres of land under easement is farmed, the
amount of leased area removed from production is about 0.3 percent.

Farming activities could continue on cropland within the site boundary adjacent to
facility structures, especially if facility components are strategically placed to be as compatible

“® Email from Jess Jordan, DSL, to Dana Siegfried and Adam Bless (Jan. 15, 2008).
" In 1997, 80 percent of the land in Sherman County was farmland, with 30 percent in harvested cropland. The
approximate total acreage is 526,853 acres.
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as possible with farming. Local farmers would be able to maneuver around the turbine strings
and across gravel access roads. Landowners would be able to use the new turbine access roads
for movement of farm equipment between cultivated fields. The turbine strings are planned for
locations well outside the minimum width of the largest farm equipments such as 50-foot side
road weeders. GHWF will locate access roads to minimize disturbance and maximize
transportation efficiency. GHWF will use existing public and private farm roads to the extent
feasible. Manipulating around the tight radius of a wind turbine may be difficult and may
increase the opportunity for weeds to grow and infest crops. GHWF will develop a plan to
minimize potential invasion by weed species in consultation with the County weed officer. The
plan will include parameters for reseeding bare ground areas and for vegetation management.*®

To find that the proposed facility is compatible with the farm uses of the wind easement
property, the Council adopts the following conditions in the site certificate:

(1v.D.10) The certificate holder shall locate access roads and temporary construction
laydown and staging areas, including those associated with construction of
transmission lines or placement of conductors on third-party transmission
lines, to minimize disturbance with farming practices and, wherever feasible,
as determined in consultation with affected landowners, shall place turbines
and transmission interconnection lines along the margins of cultivated areas
to reduce the potential for conflict with farm operations. The certificate
holder shall place aboveground transmission and collector lines and poles
and junction boxes along property lines and public road rights-of-way to the
extent practicable.

(1v.D.11) During operation of the facility, the certificate holder, in cooperation with
landowners, shall avoid impact on cultivated land to the extent reasonably
possible when performing facility repair and maintenance activities.

Subsection (b) requires that the proposed use “not interfere seriously with accepted
farming practices on adjacent lands.” “Accepted farming practices” is defined at ORS
215.203(2)(c) as “a mode of operation that is common to farms of a similar nature, necessary for
the operation of such farms to obtain a profit in money, and customarily utilized in conjunction
with farm use.”

Farming on adjacent land consists predominantly of dry land wheat and barley.*® Aerial
crop dusting is used in some areas. The Biglow Canyon Final Order states that during EFSC
review of that facility, neither local crop dusters nor lease-holding landowners expressed concern
about the impact of facility components on the effectiveness of aerial spraying. GHWF states
that minor changes to plowing and harvesting patterns will be required, but none will seriously
interfere with accepted farming practices on adjacent farmland.

The Council finds that Golden Hills would not seriously interfere with accepted farming
practices. Construction activities would cause the temporary displacement of crops, and

8 ASC, Ex. K, at K-31, K-32.
9 ASC, Ex. K, at K-32.
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construction traffic could cause temporary delays for farm equipment and trucks. However, the
certificate holder will reseed temporarily disturbed areas, and, when construction is complete,
farm operators would be able to cultivate the land around the turbine pads.

GHWEF stated™ that it will closely coordinate with farmers to ensure adequate and timely
access to properties during critical periods in the farming cycle such as harvest. The Council
considers this statement a commitment and adopts the following condition in the site certificate:

(1v.D.12) Where necessary and feasible, the certificate holder shall provide access
across construction trenches to fields within the facility site and otherwise
provide adequate and timely access to properties during critical periods in
the farming cycle, such as harvest.

Subsection (c) requires a finding that the non-farm use would not materially alter the
overall land use pattern of the area. The Council finds that Golden Hills would not materially
alter the overall land use pattern of the area. The area within one-half mile of the proposed
facility (the “analysis area”) consists of wheat or barley crops with some rangeland where the
soil is poor or too steep to cultivate. Beyond the analysis area, except for incorporated towns and
rural nodes, wheat farming is the main use. In 1997, 80 percent of the land in Sherman County
was in farmland, with 30 percent in harvested cropland. Agricultural areas enrolled in the
Conservation Reserve Program (“CRP”)*" are found throughout the analysis area, occurring as
narrow strips in previously plowed drainage ways and as large blocks in other areas. CRP areas
have been planted with a mix of native and non-native bunchgrasses with the primary intent of
increasing wildlife habitat in the area.*?

As noted above, the facility would permanently remove 96 acres of land from farm use,
and would temporarily affect 709 acres during construction. The amount of land removed is
0.3 percent of the total leased area. Local farmers will be able to maneuver around the turbine
strings and transmission towers and across gravel access roads, although some minor changes in
sowing and harvesting patterns in the immediate vicinity of the strings will be necessary. Since
the majority of the farming is dry land farming, the facility will not affect irrigation patterns.

Given evidence that the facility will not have serious impacts on the generally accepted
farming practices in the area, it is unlikely that the facility will cause any given parcel in the
surrounding area to go out of farm use. Finally, land leases for the placement and operation of
the facility provide an additional source of income for the parcel owners, helping to stabilize the
inherent volatility of farm income and therefore minimizing the potential for changes in the
overall land use pattern of the area.

Subsection (d) requires a finding that the proposed use is “situated upon generally
unsuitable land for the production of farm crops and livestock.” The site is currently primarily
farmed for wheat and barley. GHWF argues that the soils in the area, absent sufficient rainfall or

50
Id.
3L “CRP” refers to the Conservation Reserve Program, a voluntary program for agricultural landowners to encourage
them to plant long-term resource-conserving cover crops to improve soil, water and wildlife resources.
52
Id.
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irrigation, would not support any other crops except perhaps hay. GHWF argues that the soils
“do not support a diversity of crops, nor crops that are high value. They also do not generally
support livestock in the county.” Soils that support wheat and barley farming are not top-quality
soils, but are Class Ilc soils.*®

Nevertheless, Golden Hills would occupy approximately 96 acres of land that is now
used for non-irrigated crop production. The Council previously found that Biglow Canyon and
Klondike 111, located on very similar land, would be located on land “generally suitable” for crop
production and does not comply with SCZO Section 5.8.16(d). The Council makes the same
finding for Golden Hills.

Subsection (e) of SCZO Section 5.8.16 requires that the proposed non-farm use comply
with “other applicable significant resource provisions.” The Council finds that the proposed
facility would comply with the other SCZO provisions applicable to the EFU zone, for the
reasons discussed above. Subsection (f) requires compliance with “such other conditions as
deemed necessary.” The facility would be subject to the conditions of the site certificate.

2. Applicable Statewide Planning Goals

For the reasons discussed above, the proposed facility does not comply with SCZO
5.8.16(d) and the setback requirements of Section 3.1.4. Therefore, the proposed facility does not
comply with all of the applicable substantive criteria. Under ORS 469.504(1)(b)(B), the Council
must determine whether the proposed facility “otherwise [complies] with the applicable
statewide planning goals.”

Because the proposed facility complies with all other local criteria, and because SCZO
Sections 3.1.4 and 5.8.1.6 relate to land uses in the F-1 zone, the “applicable statewide planning
goal” in this case is Goal 3, the state’s Agricultural Lands goal. No other statewide planning
goals are applicable.>*

As expressed in Oregon’s Statewide Planning Goals and Guidelines, Goal 3 is:

To preserve and maintain agricultural lands.

Agricultural lands shall be preserved and maintained for farm use, consistent with
existing and future needs for agricultural products, forest and open space and with
the state's agricultural land use policy expressed in ORS 215.243 and 215.700.

%% See Klondike Final Order at 36 for an explanation of the Natural Resources Conservation Service (“NRCS”) soil
classifications. Class llc soils have moderate limitations “that reduce the choice of plants or that require moderate
conservation practices”; the subclass “c” designation indicates soils that are limited by being very cold or very dry.
** In discussion of compliance with SCZO Section 5.8.16(d), GHWEF states that, “in the alternative, Applicant has
submitted a proposal for a goal 3 exception.” ASC, Ex. K, at K-34. GHWF has proposed a goal exception rather
than a goal finding. Nonetheless, the Council concludes there should be a goal finding consistent with the analysis in
the Klondike and Biglow Canyon Final Orders, because those projects are similar to GHWF and are located in the
same zone in Sherman County on similar land. Ultimately, the Council concludes there should be a Goal 3 exception
as well, due to noncompliance with the 12/20-acre rule.
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Consistent with Goal 3, Sherman County has identified the “F-1" zone as an “exclusive
farm use” zone. Under Goal 3, non-farm uses are permitted within a farm use zone as provided
under ORS 215.283.

To find compliance with ORS 215.283, the Council must determine whether the proposed
energy facility and its related or supporting facilities are uses that fit within the scope of the uses
permitted in EFU zones as described in ORS 215.283(1), (2) or (3). Golden Hills would consist
of the energy facility (the wind turbines) and the following related or supporting facilities: the
underground and aboveground power collection lines, two substations, up to six met towers, an
O&M building, the control system and access roads.>

In the Final Order on Amendment #2 for the Stateline Wind Project, the Council found
that a wind energy facility (the “principal use”) was a “commercial utility facility for the purpose
of generating power for public use by sale” and allowable under ORS 215.283(2)(g). The
Council found that the power collector system and met towers were part of the principal use. The
Council found that the Stateline Substation and the aboveground transmission line connecting the
substation with the main power grid were “utility facilities necessary for public service” allowed
under ORS 215.283(1)(d). The Council, further, found that the Stateline access roads had
“independent utility” and were not part of the principal use. The Council found that the access
roads were allowable under ORS 215.283(3).

The Council follows its own precedent in the Stateline decision and finds that the wind
turbines constitute a “commercial utility facility for the purpose of generating power for public
use by sale” and that the power collection system and met towers are part of that principal use. In
addition, the Council finds that the control system and O&M building are part of the principal
use.

The Council finds that the proposed substations and transmission lines are “utility
facilities necessary for public service” allowed under ORS 215.283(1)(d). The Applicant
proposes two new substations. One substation would be in the eastern section of the site, and
would involve the construction of an overhead 230-kV transmission line about four miles long,
connecting Golden Hills to the BPA Klondike Schoolhouse Substation. This transmission line
would involve placement of new conductors on transmission poles previously permitted by
Pacific Wind Development (a subsidiary of IBR) in connection with the Hay Canyon wind
project, which is not under EFSC jurisdiction. In this Final Order, the transmission poles are
treated as a “third party permit” pursuant to OAR 345-022-0010(3) and are not analyzed for
compliance. The Pacific Wind transmission line is proposed to be located in a 150-foot right-of-
way adjacent to Sandon Road. This Final Order includes conditions requiring the inventory and
mitigation of temporary ground disturbance and laydown area caused by the installation of
Golden Hills’ conductors on Pacific Wind’s transmission poles. The second substation would be
located in the western half of the site, and would involve the construction of an overhead 500-kV

%% Under ORS 469.300(11), the “energy facility” is “an electric power generating plant.” Some facility components,
such as the control system, might be considered intrinsic to the “electric power generating plant” and therefore part
of the “energy facility” rather than separate, related or supporting facilities. The “related or supporting facilities”
listed in the text are treated separately in this discussion, without implying any finding that any given component is
separate from the energy facility.
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transmission line about 11 miles long, connecting to BPA’s John Day Substation. It would have
a 200-foot-wide right-of-way. Approximately six miles of this transmission line will be parallel
to existing BPA 500-kV right-of-way.

GHWE states that the substations are necessary to convert the voltage from 34.5 kV to
voltages that can be transmitted over the interconnection lines to north of the BPA Klondike
Schoolhouse and John Day substations.

Finally, consistent with precedent in the Stateline, Klondike 111 and Biglow Canyon
decisions, the Council finds that the access roads are allowable under ORS 215.283(3). However,
for the reasons discussed below, the access roads are subject to the standards and requirements
applicable to the principal use.

Having concluded that each of the facility components falls within the definitions of non-
farm uses permitted within a farm use zone as provided under ORS 215.283, we now apply the
standards for determining whether each use is allowable in the case of the proposed facility.

The Principal Use and Access Roads

While the principal use and the access roads are allowable subject to two different
subsections of ORS 215.283, the substantive standards that both uses must meet for a finding of
compliance with Goal 3 are identical; therefore, the following discussion addresses both the
principal use and the access roads.

In this case, the principal use is a “commercial utility facility.” ORS 215.283(2)(q)
authorizes “commercial utility facilities for the purpose of generating power for public use by
sale” on agricultural land, subject to ORS 215.296. OAR Chapter 660, Division 33, contains the
LCDC administrative rules for implementing the requirements for agricultural land as defined by
Goal 3. OAR 660-033-0120 (Table 1) lists the “commercial utility facility” use as a type “R” use
(“use may be approved, after required review”). Prior to the effective date of OAR
660-033-0130(37), the standards found in OAR 660-033-0130(5) and (22) applied to wind power
facilities proposed to be located on non-high-value farmland and OAR 660-033-0130(5) and (17)
applied to such a facility proposed to be located on high-value farmland.

OAR 660-033-0130(37) became effective on January 2, 2009.%® At the same time, LCDC
adopted amendments to OAR 660-033-0120 (Table 1) that added reference to a “wind power
generation facility” as a distinct type “R” use. The amendments provided that OAR
660-033-0130(5) and (37) applied to wind power generation facilities. The effect of these
amendments was to eliminate the 12-acre and 20-acre restrictions on wind energy facilities that
are contained in OAR 660-033-0130(17) and (22) and to impose, instead, new restrictions on
wind energy facilities contained in OAR 660-033-0130(37). The applicability of OAR
660-033-0130(5) did not change.

The Department believes that the January 2, 2009 amendments of OAR 660-033-0120
and OAR 660-033-0130 apply to the review of the proposed facility. Nevertheless, for

*® The provision became effective upon filing (OAR 660-033-0160).
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completeness and in case the Department is later found to be incorrect about the applicability of
the amended LCDC rules, an analysis of both the “old” (before the January 2009 amendments)
and “new” rules is presented below.

The Old Rules
OAR 660-033-0130(5) provides:

Approval requires review by the governing body or its designate under ORS
215.296. Uses may be approved only where such uses:

(a) will not force a significant change in accepted farm or forest practices on
surrounding lands devoted to farm or forest use; and

(b) will not significantly increase the cost of accepted farm or forest practices
on lands devoted to farm or forest use.>

The Council finds that the principal use and the access roads for the facility would not
force a significant change in accepted farm practices on surrounding farm land and would not
significantly increase the cost of accepted farm practices. There would be no significant change
in accepted farming practices as a result of the proposed facility for the reasons discussed above
with respect to SCZO Sections 5.8.16(a), (b) and (c). In summary, accepted farming activities
could continue on the farm parcels where the facility structures would be located. The facility
would occupy less than 1 percent of the actively farmed land adjacent to the facility.
Construction and operation of the proposed facility would be compatible with farm uses and
would not seriously interfere with accepted farming practices.

The cost of farming practices in the area could be affected because of changes in patterns
of harvesting and other mechanical operations on the fields, increased need for weed control, and
temporary delays to movement of farm equipment and trucks due to construction or construction
traffic. The location of the turbines and access roads could require farmers to change their
previous patterns of harvesting and other mechanical operations on the fields, but there would be
no significant impact on the time needed to perform these farming operations and no significant
increase in cost. Construction or construction traffic could cause temporary delays in the
movement of farm equipment and trucks or access to fields during the construction period, but
these delays, although inconvenient, would not result in a significant increase in the cost of farm
practices. As discussed in reference to SCZO Section 5.8.16(b) above, GHWF has committed to
coordinating with farmers concerning timely and adequate access during construction, weed
management during construction and operation, and restoration of disturbed areas during and
after construction. Where necessary and feasible, GHWF will provide access across construction
trenches to fields within the facility area. While some increased weed control may be necessary,
it would not significantly increase costs. As noted earlier, the certificate holder would implement
a weed control plan to mitigate the spread of weeds to cropland both during construction and
operation. These commitments by GHWF are captured in proposed site certificate conditions
related to SCZO 5.8.16(b) above. In addition, farm income could be affected by the acreage

" OAR 660-033-0130(5) reiterates the standards set forth in ORS 215.296(1).
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taken out of crop production by placement of permanent facilities and temporary displacement of
crops by construction activities. The acreage that would become unavailable for crop production
due to the principal use and the access roads amounts to 0.3 percent of the actively farmed area
within the leased area. During the construction period, about 709 acres of agricultural land would
be temporarily unavailable for crop production. As noted in the discussion of Goal 1 and SCZO
5.8.16 above, the lease payments will exceed historic revenue from the land being displaced and
will provide a stable revenue source to farm owners.

For the reasons discussed above, the Council finds that the principal use and access roads
would comply with the standards of ORS 215.296 and OAR 660-033-0130(5). On non-high-
value farmland, the principal use and access roads are also subject to OAR 660-033-0130(22),
which provides:

(22) A power generation facility shall not preclude more than 20 acres from use
as a commercial agricultural enterprise unless an exception is taken pursuant to
ORS 197.732 and OAR chapter 660, division 004.

On high-value farmland, the principal use and access roads are subject to OAR
660-033-0130(17), which provides:

(17) A power generation facility shall not preclude more than 12 acres from use
as a commercial agricultural enterprise unless an exception is taken pursuant to
OAR chapter 660, division 004.%®

In this case, the “power generation facility” consists of the principal use and the turbine
string access roads. The area occupied by the power generation facility is shown in Table IV.D.1.

Table IV.D.1 - Farm Land Occupied by the Facility

%8 The requirements of OAR 660-033-0130(17), (22) would be directly applicable to the proposed facility even if
ORS 469.504(1)(b)(B) did not, as a result of the proposed facility’s noncompliance with certain SCZO provisions,
require the Council to apply OAR 660-033-0130(17) or (22). ORS 197.646(4) provides:

When a local government does not adopt amendments to a comprehensive plan,
a regional framework plan and land use regulations implementing either plan as
required by subsection (1) of this section, the new statutory, land use planning
goal or rule requirements apply directly to the local government’s land use
decisions. The failure to adopt amendments to a comprehensive plan, a regional
framework plan and land use regulations implementing either plan required by
subsection (1) of this section is a basis for initiation of enforcement action
pursuant to ORS 197.319 to 197.335.

The SCZO has not incorporated OAR 660-033-0130(17), (22) as required by ORS 197.646(3), so these
regulations are directly applicable to the proposed facility.
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Principal Use Acres
Turbine towers and pads 12
O&M facility 5
Access roads and upgrades/associated collector lines 75
Subtotal 92

Substations 4

Transmission lines 0.1

Subtotal 4.1

Total 96.1

In total, the facility would occupy about 96.1 acres of farmed land. (As noted above, the
total acreage of EFU-zoned land is 104, of which 96 acres are actively farmed and the remainder
is used as habitat.) Approximately 92.4 acres of this land is classified as high-value farmland
soils.>® The principal use and access roads would occupy about 92 acres. (The remaining four
acres would be occupied by the substations, which are analyzed for land use purposes in a
separate section of this Final Order.) These numbers exceed the allowances of OAR
660-033-0130(17) and (22). Therefore, the Council finds that the principal use and access roads
would not comply with OAR 660-033-0130(17) and (22) and Goal 3. We discuss an exception to
Goal 3 below.

The New Rules

Under the amended LCDC rules that became effective on January 2, 2009, OAR
660-033-0130(5) and (37) apply to the siting of a wind power generating facility. The analysis of
OAR 660-033-0130(5) has already been addressed above.

OAR 660-033-0130(37) defines a “wind power generation facility” and provides criteria
for the approval of a wind power generating facility sited on farmland. The Council finds that the
proposed facility and all related or supporting facilities fit entirely within the definition of “wind
power generation facility” in OAR 660-033-0130(37). The Council finds that the proposed
facility meets the approval criteria in OAR 660-033-0130(37) for the reasons discussed below.

OAR 660-033-0130(37)

(37) For purposes of this rule a wind power generation facility includes, but is not limited
to, the following system components: all wind turbine towers and concrete pads,
permanent meteorological towers and wind measurement devices, electrical cable
collection systems connecting wind turbine towers with the relevant power substation,
new or expanded private roads (whether temporary or permanent) constructed to serve
the wind power generation facility, office and operation and maintenance buildings,
temporary lay-down areas and all other necessary appurtenances. A proposal for a wind
power generation facility shall be subject to the following provisions:
(@) For high-value farmland soils described at ORS 195.300(10), the governing body
or its designate must find that all of the following are satisfied:

% |etter from Tim McMahan and Elaine Albrich (Mar. 5, 2009).
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(A)  Reasonable alternatives have been considered to show that siting the wind
power generation facility or component thereof on high-value farmland
soils is necessary for the facility or component to function properly or if a
road system or turbine string must be placed on such soils to achieve a
reasonably direct route considering the following factors:

Q) Technical and engineering feasibility;

(i) Availability of existing rights of way; and

(iii)  The long term environmental, economic, social and energy
consequences of siting the facility or component on alternative
sites, as determined under OAR 660-033-0130(37)(a)(B).

(B)  The long-term environmental, economic, social and energy consequences
resulting from the wind power generation facility or any components
thereof at the proposed site with measures designed to reduce adverse
impacts are not significantly more adverse than would typically result
from the same proposal being located on other agricultural lands that do
not include high-value farmland soils.

(C)  Costs associated with any of the factors listed in OAR
660-033-0130(37)(a)(A) may be considered, but costs alone may not be
the only consideration in determining that siting any component of a wind
power generation facility on high-value farmland soils is necessary.

(D)  The owner of a wind power generation facility approved under OAR
660-033-0130(37)(a) shall be responsible for restoring, as nearly as
possible, to its former condition any agricultural land and associated
improvements that are damaged or otherwise disturbed by the siting,
maintenance, repair or reconstruction of the facility. Nothing in this
subsection shall prevent the owner of the facility from requiring a bond or
other security from a contractor or otherwise imposing on a contractor
the responsibility for restoration.

(E)  The criteria of OAR 660-033-0130(37)(b) are satisfied.

(b) For arable lands, meaning lands that are cultivated or suitable for cultivation,
including high-value farmland soils described at ORS 195.300(10), the governing
body or its designate must find that:

(A)  The proposed wind power facility will not create unnecessary negative
impacts on agricultural operations conducted on the subject property.
Negative impacts could include, but are not limited to, the unnecessary
construction of roads, dividing a field or multiple fields in such a way that
creates small or isolated pieces of property that are more difficult to farm,
and placing wind farm components such as meteorological towers on
lands in a manner that could disrupt common and accepted farming
practices; and

(B)  The presence of a proposed wind power facility will not result in
unnecessary soil erosion or loss that could limit agricultural productivity
on the subject property. This provision may be satisfied by the submittal
and county approval of a soil and erosion control plan prepared by an
adequately qualified individual, showing how unnecessary soil erosion
will be avoided or remedied and how topsoil will be stripped, stockpiled
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and clearly marked. The approved plan shall be attached to the decision
as a condition of approval; and

(C)  Construction or maintenance activities will not result in unnecessary soil
compaction that reduces the productivity of soil for crop production. This
provision may be satisfied by the submittal and county approval of a plan
prepared by an adequately qualified individual, showing how unnecessary
soil compaction will be avoided or remedied in a timely manner through
deep soil decompaction or other appropriate practices. The approved plan
shall be attached to the decision as a condition of approval; and

(D)  Construction or maintenance activities will not result in the unabated
introduction or spread of noxious weeds and other undesirable weeds
species. This provision may be satisfied by the submittal and county
approval of a weed control plan prepared by an adequately qualified
individual that includes a long-term maintenance agreement. The
approved plan shall be attached to the decision as a condition of
approval.

(©) For nonarable lands, meaning lands that are not suitable for cultivation, the
governing body or its designate must find that the requirements of OAR
660-033-0130(37)(b)(D) are satisfied.

(d) In the event that a wind power generation facility is proposed on a combination of
arable and nonarable lands as described in OAR 660-033-0130(37)(b) and (c) the
approval criteria of OAR 660-033-0130(37)(b) shall apply to the entire project.

OAR 660-033-0130(37)(a) provides criteria for locating a wind power generating facility
on high-value farmland soils. The rule references ORS 195.300(10) for the definition of “high-
value farmland soils.” ORS 195.300(10), in turn, references ORS 215.710, which defines “high-
value Farmland” as land “in a tract composed predominantly of soils that are...[either irrigated
or non-irrigated and] classified prime, unique, Class | or 11” by the NRCS.®® “Tract” means one
or more contiguous lots or parcels in the same ownership.®! The Golden Hills ASC describes the
soil as Class llc (“c” is a subclass indicating limitation due to soil being very cold or very dry).
ASC at K-33. Per ORS 215.710, Class llc soils constitute high-value farmland and thus the
proposed facility is subject to OAR 660-033-0130(37)(a).

Reasonable Alternatives

OAR 660-033-0130(37)(a)(A) requires GHWF to consider “reasonable alternatives” to
locating the facility, or components of the facility, on high-value farmland. GHWF must “show
that siting the wind power generation facility or component thereof on high-value farmland soils
is necessary for the facility or component to function properly.” In the case of access roads and
turbine strings, GHWF must show that these components must be placed on high-value farmland
soils “to achieve a reasonably direct route.” To demonstrate the necessity of using high-value
farmland for the facility to “function properly” or for a road or turbine string to “achieve a
reasonably direct route,” GHWF must consider the factors listed in subsections (i) through (iii).

8 ORS 215.710(6) provides that the applicable “soil classes, soil ratings or other soil designations” are those of the
NRCS “in its most recent publication for that class, rating or designation before November 4, 1993.”
®1 OAR 660-033-0020(10).
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To demonstrate compliance with OAR 660-033-0130(37)(a)(A), GHWF must first
determine whether “reasonable alternatives” exist on non-high-value farmland soils, and then to
analyze whether the facility could “function properly” in an alternative location. The rule does
not, however, contain specific factors to be considered to determine whether a given alternative
is “reasonable.”

The first consideration in determining whether an alternate location on non-high-value
farmland is “reasonable” is, of course, whether there is a substantially similar wind resource
comparable to the wind resource at the proposed site. If there is not, the alternative cannot be
determined to be reasonable. In addition, whether an alternative is “reasonable” will depend on
the design of the proposed facility. In this case, the proposed facility is intended to have a
generating capacity of up to 400 MW of renewable energy from the available wind resource. The
energy is to be sold into the regional market using existing electrical interconnections, without
the need for extraordinary expenses associated with significant new electrical transmission
construction. The proposed facility requires sufficiently “energetic” wind to enable a
commercially viable project, including access to proprietary met data. Further, GHWF acquired
the interests of the developer of the nearby Biglow Canyon Wind Farm, currently owned and
operated by PGE. GHWEF desires to develop a project adjacent to the Biglow Canyon Wind Farm
due to land control, proprietary met data, landowner interests, and roadway access.

To demonstrate compliance under subsection (A), GHWF analyzed whether there were
any reasonable alternatives within the boundaries of Sherman County. Given the project design
as described above, which includes a supported rationale for reasonable locational dependency,
the Council finds that a review of alternative sites within Sherman County constitutes a
reasonable set of alternatives.

If there is non-high-value farmland within the area under consideration for reasonable
alternatives, then the Applicant must demonstrate that despite possible reasonable alternative
locations, siting the facility on high-value farmland soils is nonetheless necessary considering the
foll